CHINA 201

China 201

Hong Kong’s National Security Law
and Article 23 Ordinance

Excerpt from 2020 Annual Report to Congress, pages 494-498, and 2024 Annual Report to Congress, pages 689-691"

Introduction

On June 30, 2020, China’s government passed national
security legislation™ for Hong Kong without regard for
the rights of the people of Hong Kong or Beijing's
international treaty commitment to grant Hong Kong a
"high degree of autonomy.” In a bold assertion of
power, the Chinese government took steps to
implement the national security law immediately after
passing it, quickly changing the political, economic, and
security landscape for Hong Kong and its citizens. The
CCP appeared to judge the benefits of implementing
the law would outweigh any potential costs imposed by
the international community. This move reflected the
CCP's growing tolerance for risk and disregard for
international condemnation of its actions.

The national security law came after years of the CCP's
encroachment into the territory's affairs. Since the 1997
handover of Hong Kong from the United Kingdom (UK)
to China, the CCP has tried to pressure Hong Kong to
adopt Article 23 national security legislation but failed,
most prominently in 2003 due to mass protests

opposing the move. More recently, in 2019, a proposed
bill permitting extraditions of Hong Kong citizens to the
Mainland sparked a historic protest movement, forcing
the Hong Kong government to withdraw the bill. With
the global spread of the novel coronavirus (COVID-19),
Chinese leaders seized an opportunity to silence
opposition and establish control over civil society while
the pandemic prevented Hong Kong residents from
continuing demonstrations and distracted the
international community.

In implementing the law, Beijing violated its legal
obligations to Hong Kong and the international
community. This act ended Beijing’s “one country, two
systems” policy that guaranteed Hong Kong a “high
degree of autonomy” as enshrined in the 1984 Sino-
British Joint Declaration and Hong Kong's mini
constitution, the Basic Law. Beijing’s implementation of
the national security law removed any semblance of
Hong Kong's historical freedom of expression and rule
of law, both of which have sustained the territory's
position as one of the largest global financial centers.

" Minor modifications may have been made for readability or to provide clarity as to the date information in the excerpt is current. 201 products
are not updated, so information is only current as of the “cut-off” date of the Annual Report publication(s) from which the 201 is excerpted. 201
Products are focused on “evergreen” issues for which the lack of currency will not affect the core analysis.

The law's full official title is Law of the People’s Republic of China on Safeguarding National Security in Hong Kong Special Administrative
Region. This chapter uses “national security law” throughout given its common reference as such in media and government statements, but
“state security law" is a more appropriate translation given that the law’s intent is to maintain the CCP’s control over Hong Kong.
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Beijing’s Commitments under the Sino British Joint Declaration and the Basic Law

According to the 1984 Sino-British Joint Declaration, which dictated the terms of the 1997 handover of
Hong Kong to mainland China from the UK, Hong Kong “will enjoy a high degree of autonomy, except in

1.

foreign and defense affairs” and will retain its democratic freedoms as is included in China’s “one country,
two systems” framework. The Joint Declaration states that Hong Kong's autonomy and freedoms “will
remain unchanged for 50 years” (from the 1997 handover to 2047). The document is registered at the UN
as a legally binding treaty. These commitments by mainland China are included in Hong Kong's Basic Law,
promulgated by China’s National People’s Congress in 1990 and adopted following the 1997 handover.

After the law's announcement, Hong Kong's protest
movement reached a crossroads as many activists com-
mitted to stay to defend the territory's freedoms while
some sought political asylum abroad. At the same time,
the Hong Kong government increasingly turned into the
executor of the CCP’s directives.

The Hong Kong authorities curtailed an anticipated pro-
democracy victory in the September 2020 legislative
election by banning a dozen candidates and delaying
the election for a year under the guise of the pandemic.
As of October 2020, the Hong Kong authorities contin-
ued to target and arrest prominent prodemocracy ac-
tivists and supporters as part of a widescale crackdown
on dissent.

Beijing’s National
Security Law for Hong
Kong: The End of “One
Country, Two Systems”

On June 30, 2020, the 13th National People’s Congress
Standing Committee in Beijing bypassed Hong Kong's
LegCo to unanimously adopt a draconian national se-
curity law for Hong Kong." As soon as Beijing an-
nounced its decision to draft the law, Hong Kong Chief
Executive Carrie Lam and the Hong Kong government
promoted it before seeing the full text.2

The national security law illustrates the CCP’s willing-
ness to suffer international backlash and bear poten-
tially significant economic costs to silence dissent in the
territory and establish complete control over Hong
Kong. It grants widespread authority to the Hong Kong
government and the CCP to arrest any Hong Kong resi-
dent or foreign national taking action they deem con-
trary to its policies.? The extraterritorial provision of the
law authorizes the arrest and detention of anyone re-
gardless of where they are in the world, increasing the
risk of detention of any U.S. or foreign citizen who criti-
cizes the CCP or the Hong Kong government if they
transit through Hong Kong or any country with an ex-
tradition treaty with the Mainland.

Although Chinese and Hong Kong authorities insist the
law will only target a small number of people in the ter-
ritory committing the specific crimes outlined, the law’s
vague provisions create a climate of fear and intimida-
tion that severely constrains freedom of expression.* For
example, the Hong Kong government used the law to
ban the popular protest slogan “liberate Hong Kong,
revolution of our times."®

The law violates both the spirit and the letter of Beijing's
commitments in the Sino-British Joint Declaration and
the Basic Law. Beijing had vowed to administer only the
territory's defense and foreign affairs under its “one
country, two systems” policy. Under the Joint Declara-
tion, Beijing promised to grant Hong Kong a "high de-
gree of autonomy,” allowing the territory to “retain its
current lifestyle and legal, social, and economic systems

U.S.-China Economic and Security Review Commission |



until at least the year 2047."® In implementing the na-
tional security law, China's Foreign Ministry stated the
Joint Declaration no longer applied, as it represented a
“unilateral policy announcement by China,” rather than
a "promise by China to the UK."’
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national security laws.’® While Beijing accelerated its
erosion of the "one country, two systems” framework
since General Secretary of the CCP Xi Jinping took office
in 2012, this legislation establishes comprehensive con-
trol over Hong Kong's affairs.

Beijing also disregarded Hong Kong's treaty commit-
ments to protect civil liberties under the International
Covenant on Civil and Political Rights.® While the na-
tional security law states that Hong Kong “should pro-
tect” these rights, Donald Clarke, expert on Chinese law
at George Washington University, argued the Interna-
tional Covenant on Civil and Political Rights “"does not
pre-empt or invalidate contrary provisions in the [na-
tional security law]. The [national security law] takes
precedence.”® Finally, Beijing's unilateral imposition of
the legislation contradicted Hong Kong's Basic Law,
which obligates Hong Kong to pass its own set of

Key Provisions of the National Security Law

Among its key provisions, the national security law:

e Prohibits vaguely defined acts of separatism, subversion, terrorism, and “collusion with foreign or
overseas forces” perceived to threaten China’s national security. These prohibitions make protests and
interactions with foreign organizations and governments punishable by a maximum lifetime jail
sentence. The law's expansive scope adds “terrorism” and “collusion” to the national security legislation
requirement under Article 23 of the Basic Law.

e Applies punishable offenses to Hong Kong residents and foreign citizens alike, regardless of whether
they are physically located in Hong Kong.

e Overrides the Basic Law where discrepancies exist and provides the National People’s Congress
Standing Committee sole authority to interpret the law.

e Establishes a new mainland security office in Hong Kong with its own law enforcement personnel who
can make arrests and conduct investigations outside of the Hong Kong government's jurisdiction.

e Grants Beijing the ability to take jurisdiction over cases to try defendants in mainland courts. In effect,
this authority provides for the extradition of suspects from Hong Kong to mainland China, the
centerpiece of a widely opposed 2019 bill that sparked the protest movement. In addition, trials may
be held in secret.

¢ Allows Hong Kong's chief executive to designate judges eligible to rule on national security cases.
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Hong Kong’s
Safeguarding National
Security Ordinance
(Article 23 Ordinance)

Overview of the Article 23 Ordinance

Hong Kong's Article 23 legislation went into effect on
March 23, 2024, and introduced severe measures that
will further target dissidents, undermine civil liberties,
and minimize Hong Kong's distinctiveness from the
Mainland.” While already eroded by the 2020 National
Security Law (NSL), the vestiges of Hong Kong's inde-
pendent institutions and open business environment
deteriorate even further under the Article 23 Ordi-
nance.' The Article 23 Ordinance also threatens to fur-
ther repress dissidents overseas, and it creates more un-
certainty among civil society and the business commu-
nity regarding their future in Hong Kong."®

The NSL required Article 23 legislation to be completed
as soon as possible. On January 30, 2024, Hong Kong's
government began a consultation period for the Article
23 Ordinance that lasted one month.™ The government
claims that 99 percent of submissions during this period
were supportive of the proposed legislation, and “anti-
China" foreign groups were attempting to smear the
legislation and provoke discontent.’® During the Na-
tional People’s Congress in March in Beijing, Hong Kong
officials were instructed by Politburo member and head
of the Central Leading Group on Hong Kong and Macau
Ding Xuexiang to pass the legislation as quickly as
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possible.”” Lawmakers moved to pass the legislation
within two weeks.®

New Offenses under the Article 23
Ordinance

The Article 23 Ordinance introduces a series of new of-
fenses that undermine the civil and legal rights of indi-
viduals, businesses, journalists, civil society groups, and
international organizations in Hong Kong and overseas,
reflecting the wide reach of Xi’s vision for “holistic” na-
tional security.” '® These include:

e Broadly defining acts of seditious intention: Expand-
ing upon the NSL, the Article 23 Ordinance defines
a “seditious intention” offense to include intention-
ally causing "hatred or enmity amongst different
classes of residents of the [Hong Kong Special Ad-
ministrative Region] or amongst residents of differ-
ent regions of China.” 2® Maximum penalties for
having “seditious publication[s]” were also in-
creased to three years.?’

e New crimes to prevent coordinated activity: Conceal-
ment of others’ activities deemed treasonous under
the national security law, also referred to as mispri-
sion of treason, was codified as a crime in the Article
23 Ordinance.?? Failure to report someone who is
planning to commit treason could result in up to 14
years in jail.3

e Expanding the definition of espionage to erode free
speech and association: The Article 23 Ordinance ex-
pands the definition of espionage to include “collu-
sion with ‘external forces’ to publish false or mis-
leading statements” with intent to endanger na-
tional security.® > External forces could refer to any

*on April 15, 2014, General Secretary Xi Jinping introduced his concept of “holistic” national security. The concept emphasizes “mega security”
encompassed in 20 different sectors, including political, military, economic, cultural, and data security, among others. The Government of Hong
Kong translates the Chinese term “SK" as “holistic,” while the Commission translates this as “comprehensive” national security. For more on Xi's
comprehensive national security concept, see 2024 Annual Report to Congress Chapter 7, “China’s New Measures for Control, Mobilization, and
Resilience.” Government of Hong Kong, A Holistic Approach to National Security (SYRNEZRZ2M), April 15, 2024. Translation.

§ Certain provisions of the National Security Law contain a mens rea element that the prohibited act must be performed “with intent to endanger
national security” to constitute an offence. In practice, this intent element may not offer much protection to alleged violators given the broad
scope of “national security” and that trials will be before judges especially appointed by the Beijing-friendly Hong Kong chief executive to oversee
NSL cases. Eric Y.H. Lai, “Implications of Article 23 Legislation on the Future of Hong Kong, Jamestown Foundation, March 1, 2024; Safeguarding
National Security Ordinance (Hong Kong Special Administrative Region), 2024; The Law of the People’s Republic of China on Safeguarding

National Security in the Hong Kong Special Administrative Region, 2020.
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foreign government, agency, individual, political
party, or international organization.?> Under this
definition, “collusion with external forces” could po-
tentially be applied to a broad variety of conduct
that otherwise would generally not be considered
criminal or even harmful.?® For example, this could
be applied to a Hong Kong resident who spoke to
a foreign journalist, exchanged information with a
foreign researcher, or posted on social media a for-
eign think tank’s report critiquing Hong Kong's
technology sector.?’

Supporting external “intelligence organizations”: The
Article 23 Ordinance expands the definition of espi-
onage to include the new offense of “participating
in or supporting external intelligence organizations
or accepting advantages from them.”?® Under the
Article 23 Ordinance, an “external intelligence or-
ganization” may include "an organization estab-
lished by an external force.”?® The ambiguity of the
term leaves China’s National Administration for the
Protection of State Secrets to determine whether an
organization is considered a foreign intelligence or-
ganization.*® Potentially, a foreign nongovernmen-
tal organization (NGO) might be deemed an intelli-
gence organization.?’

Broadening the scope of “external interference” to
cover routine political activity: The Article 23 Ordi-
nance introduces “external interference” as a new
criminal offense and defines it as the intent, in col-
laboration with an external force, to bring about an
interference effect, which refers to any attempts to
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influence mainland or Hong Kong government offi-
cials, election outcomes, judicial procedures, or the
Hong Kong-Mainland relationship.3? This criminal-
izes a broad range of political activity.

e “Endangering national security” through an elec-
tronic system or computer: This new offense ex-
pands the broad definition of an “offense endan-
gering national security” to include activities related
to computers or other electronic systems.?* This
vague definition could potentially encompass Hong
Kongers using a foreign virtual private network or
electronic communication apps, for instance, to
share content that allegedly endangers national se-
curity.3

e Expanding the scope of state secrets: The Article 23
Ordinance imports Beijing's vague definition of
state secrets, which can be broadly applied to infor-
mation relating to a variety of sectors, like scientific
research, the external affairs of Hong Kong, and
economic development.3®> According to analysis by
the China Strategic Risks Institute, a global policy
think tank, the arbitrarily defined scope of state se-
crets could apply to “normal business activities, in-
cluding auditing, economic and financial analyses,
and due diligence.” 3%

The first conviction under the Article 23 Ordinance came
in September 2024, when a Hong Kong man pled guilty
to sedition for wearing a shirt with the slogan “Liberate
Hong Kong; revolution of our times.”3’
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