APPENDIX 8§
Correspondence From U.S. Commission on Internationat Religions Freedom to
President William Clinton (With Attachment)

UNrrED STAGES
INTERNATIONAT 81 fa10US FREEDOM

November 1, 2000

The Honorable William J. Chnton
Presidenl of the United States of Amenica
The White Honse

Washington, D.C. 20500

Deir Mr. Prezident:

1 am writing on behalf of the 1).8. Commission: on Tnternational Religious
Freedom te ask for your views on a matter of some urpency.

According to recent ress reports, the government of the People’s Republic of
China will soon offer sovereipn bonds in the total amount of £1 billion on international
markels, including possibly the U_S. market. The Commissicn is considering whether fo
recoramend that you iinmediately bar any such offering until China meets two conditions:
(1) it makes substantial improvements in respect tor religious freedom, and (Z) it provides
soflicient assurances to guarantee that the proceeds are sever nsed to support religious
persecution.

The Sceretary of State formally determined last year anel again this year that the
govemment of China hos been engaging in systematic, ongoing, and epregions viclations
of religious fieedom within the meaning of the Intemational Religious Freedom Act of
1998 (IRFA), 22 ).5.C. §§ 6401 et req. Conseguently, in the Cornmission’s view,
section 403{a}(14) of IRFA, 22 U.5.C_§ 6445(a)(14), gives you power now ko faige such

. abamer - in the form of a prohibition agzinst the purchase of China bends by (4.5,
financial tastitudions such as underwriters, pension plans or mutal fnds.. Section
405(a) 14}, read in conjunction with seciions 401 and 402 of IRFA, zuthorizes you 1o
prohibit “any Uniled States financial institution from making leans or providing credits
totaling more than $10,000,000 in any 12-monfh period ke the specific forcign ,
pevemnment, agency, instromentality, or official” determined to be respomnsible tor such
violations. :

The Commission, however, wishes to have the benefit of your thoughts hefore it
makes a final decision. We therefore respectfilly ask (13 whether you agree that IRFA
vesls your oftice with power {0 bar U.S. financial institutions from purchasing China
bonds and 2) il so, whether you plan to ¢xercise that power so as to preven! China from 113
offering bonds on the 1.5, markel until it meets the two conditions listed above.
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Attached is a backgronnd paper reflecting onr thinking en this matter. Given the
immediacy of China’s repatted plans, we would be prateful for a prompt reply. Thank
. You very much for your time and attention.

Respecifully youms,
Elhott Abrams

" Ce: TheHenerable Madeleine K. Albright, Seaetary of Stete
The Honorable Samuel R, Berger, National Security Advisor
Office of the Ambagsador at Large for Intemnational Religious Freedom
Cormmissioners
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BACKGROUND PAPER
A. CHRONOLOGY
1. Fall 1999: Determimations by the Secretary of State under IRFA

By a lelter 1n Congress dated October 22, 1999 the Secratary of Statc on behalf of
the President designated China, together wilh Burma, lran, rag and Sudan, as “countriea
of particular concern™ (CPCs} pursuant to section 402(b) of IRFA, 22 U.S.C. § 6442(h).
The Secretary determined that the government of China, as well as the governments of
those other countries, had engaged in or iolerated perticularly severe violations of
religious freedom. Specifically, she found that China had engaged in systematic,
ongoing, egregious viclations of religious freedom, including “arhitrary prolonged
detestion, imprisonment, ‘reform throngh 1abor’ and *reedncation,” and even instances of
torture.” Memorandum of Justifization, at 4 {atiachment o letter of October 22, 1999).
Dwezpite that finding, the Secretary chose not to agment the sanctions that the United
States had imposed almost a decade earlier in the wake of the Tiananmen Square
massacre, even though IRFA provided ample authority io do so

L. Blay 2000 Recommendations of the Commission onder IRFA

Six months later, in May of thiz year, the Commission issued its own
recommendalions on how the United Staies should respond to China’s violatons,
focusing particularly on the trading celationzhip between the United Stales and China.
The Cornmission recommended that the Unitod States should grant Permanent Wommal
Trade Relations (PNTR) status to- China only iF amd when £hine made substantial
improvements in respect of religious freedom, as measured by some or alf of the
fellowing indicators:

¢ Agreement by China to (1) establish a high-level and ongoing dialogue with the
L)L.5. en religionsfreedom issues, (2} ratify the Intemational Covenant on Civil
and Political Rights, and {3) permit unhindered access by the Commission and
respecied international human rights organizations to rehg:uus leaders in Ching,
especially those leadm inder arrest;

» A detailed accoumting of the slatus ud welfare of individuals whom the
govertmment has put under arrest for reasons of religion or behef; and

s Immediate release of all such persoms.
Report of the United States Commission on Iiternatiopal Religious Freedom, May 1,

2008, at 40-48. The Commission explained that “[tThe government of China and the
Comumunist Party of China ... discriminate, harass, incarcernle, and torhure people on the
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basis of their religion and beliefs” and “vnconditional grant of PNTR at this moment may
be taken as a signal of American indifference to religions freedem.” I, at 40, 42.

3. Early September 2000: Annusi Report on Relisious Freedom

In September of this vear, the Department of State 155ued iz Anmual Report on
International Religious Freedom 2000. In the summary for the section on China, the
Department stated thet: .

During the begivning of the period covered by this report
(the last & months of 1999), the Government s respect for
religions freedom deteriorated markedly, especialty for the
Fatun Gong and Tibetan Buddhisis, and the Govemmment’s
repression and abuses continued during the first 6 months
of 200{. [Emphasiz added.]

Thus, simce the events that gave rise to the Secretary’s October | 999 designation of China
as a2 CPC, China’s behavior worsened subsinntm}l}? and has continued at that worsened
level since then.

4. September-Oetober 2000: Reporis of Imminent Offering of China Bonds

In September and October, the press reporied that the government of China may
affer sovereign bonds in a total amount of §1 billion m November, at 12ast in part to U.S.
imvestors. According to an Octeber 17 report by Dow Jones Newswires, a spokesman for
China’s Minist:y of Finance confirmed earlier that day thal Chiva is planming fo offer
such bonds, saying that {the Ministry was actively trying to determine what timing would
be best.

When China offered sovereign bonds to 115, investors in 1998 on a similar scale,
it gave in the regisiration statewwent for that offering only a singie sentence disclosing
how it planned to use the proceeds, as follows:

[TThe net proceeds from the sale of the Secirities will be
used by China for general governmental purposes,
including infrastruciure projects.

Prospectus Supplement daled December 9, 1998, Registration Statement No. 333-9464
{emphasis added). For all an investor knows, China may have used some of the proceeds
to suppert its efforis to suppress religious freedom. Eikewise, it is possible that China
used some of the money to buy crime control equipment from non-11.5. sporees.

At present, there are no 1.5, laws that prevent the govemment of China from
offering its debt secunties an the U.5. market, nor any that require any more specific
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disclosure about the use of proceeds than a single sentence like that in the 1998
repistralion staterment.

5. Late September 2000; CFC Dresignations and Selection of Remedies

By g letter to Congress dated September 26, 2000, the Secreiary recently re-
designated China, as well as Burma, Iran, Iraq and Sudan, as CPCs. She determined that
ezach of them iz stil] engagimg in systematic, ongoing, egregions violations of religions
Treedom, including torture, dizappesranues, or prolonged detentions. While she
referenced the Annual Report 2000, she decided once again ol to augmenl pre-existng
sanchions, even though she had the power to do so and, in the case nfChma, had
telermined that persecution had increased “markedly.”

ﬁ. October 2008: Chiua’s 10™ Five-Year Plan

The 15™ Ceniral Committee of the Communist Party of China met on October 9-
11. According to a communigqué of the Central Commiittes which appeared in Ching’s
official press, the Committee examined and spproved o preliminary outline of the core
elements of China’s 10™ five-year plan (2001-2005), agrecing that economic
“development is the overriding principle and the key to resolving all problems facing
China.” Acconding te the communigué, a core goal of the plan is to iay a foondation over
the coming five years for doubling China’s gross domestic product {GDPY} within 10
years {2010). In giving an explanatory speech at the meeting, Premier Zho Rongji
emphasized the vital inporiance of both necession to the WTO and increased usape of
foreign capits] in the same breath. With respect to the latter, be stated: “The forms of
foreign capital used should be more varied. In addition to existing forms, new forms
soch as purchasing, mergers, investment funds and securities investment should also be
wtilized to make use of medivm- and long-term foreign investment.™ A recent edition of
Business Week (MNo. 3704, Oclober 23, 2000) reporied that state-run Chinese cotn panies:
have raised $18 billion on exchanges outside of China 50 far this year and hope to raise
an sdditional $50 billion by 2003. Tndeed, China Petrolevm & Chepical Corporation
(Sinopoc) currently is offering equity shares on LS. and other markets in hopes of mizing
approximately $4 billion. PetvoChina Company Limited garnered approximately 2.9
billion on U.8. and other matkets in April 2000.

B. POLICY CONSIDERATIONS

The Depariment of Stake desarves praise for its success in describing the status of
religiows freedom in its 1999 and 2000 sonual reports and in giving religious freadom
greater priority in its policy deliberations. However, the Secretary’s response on
September 26 of thiz year to the religious freedom. violations of the Chinese govermment
was dissppointing, for it might be seen as evidence of American indifference to the
increasingly severe religious persecution occnrring in China. In the Commiission’s view,
the prospect of @ new offering by China of debt securities may provide an oppormity o
let the government of China and those it is persecuting know [hat we as a nation do care
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and do regard the pessecution as b grass violation of international law to which China isa
signatory. '

Mareover, it is troubling that the proceeds of such an offering might end up
supporting further religious persecution - for example, in the purchase of police supplies
or sarveillance eqmpment or payment of security force salaries, The sale of sovereign
bonds is starkly different from the tradinig of goods of even the sale of debt or equily
secutitics by o Chinese corporation, Jt resultsin the direct transfer of cash into the hands
of the government, withont any consiraints on the use of that cash whatsoever.

Alsu,thevaheufmesaletocﬁlinali'nsnutunlyinth&-:ashrweiwd,butalaoin
collaterst benefits, moat particularly: “hepchmarking.” Thet is, the sale provides
eropiticel information aboot market condifions and helps to st the terros for and
otherwise facilitate fature offerings, pot only by the goverement but £1so by Chinese
corporations generatly. hadwd,thesalenmybemviuginthﬁmirdofﬂmﬂhi]me
gwmmmnaslhgvmmdnfnnnmhlmgﬂpusﬂ'NTRmmpaignlnmisecqﬁanr
economic expansion and modernizition. Chipa’s need for capilal is massive, particularly
asmmnmdagninstitagunlnfdmblhglhaGDPintmyﬂm Thus, the significance of
the upcorring offering goes far beyond that of & single TS Action. -

C. IMPLEMENTATION

. As shown by existing sanctions for ather CPCs {eg., Iranian Transactions
Regulations, 31 CFR §§ 560.207, 560.316 & 560.317), 1he President has broad avthority

to prevent such offerings mder the Isternationat Emergency Econcrnic Powers Act, 50

118.C. §§ 170} ef seq. However, section 405(a)14) of IRFA, 22US.C. § 6445(a)14),

to ba tailor-made for this purpose. It gives ihe President anihority primarily on

the strength of the Secrctary’s recent designation of China as a CPC to “{p]rohiin any

_ United States financial institution from meking loans or providing credits totaling more

than $10,000,000 in any 12-monih period to the specific foreign government ..."

In the context of the sanctions regulations adminislered by Treagury’s Office of
Forsign Assets Coutrol (OFAC), the teom “United States financial insfitolion” bas -
cotamonly refetred aver the past decade to any L\ S. person who is engaged in the
basiness of providing foancial services or onaking imvestments, inchuding underwriers,
penston plans and mofusat Fasds. See, g, Kurwaiti Assets Control Regnlations, 55 Fed.
Reg, 49956 (Noveruber 30, 1990) {former 31 CFR § 570.320); EO. 12817, § 5, 57 Fed.
Reg. 46433 {October 21, 1957) (Jraq); Sudanese Sanctions Regulations, 63 Fed. Reg.
35800 (July 1, 1998) {dcfinition then and now codified at 31 CFR § 538.316); and
Foreign Narcotice Kingpin Sanctions Regulations, 65 Fed. Reg. 41334 (Tuly 5, 2000)
{definition to be eodified at 31 CFR § 508319).

Iny arddition, in the OFAC context, the terms “loan™ and “eredit” have long
encompassed the purchase of debt securities. A definition te that effect has s in
the Libyan Ssnctions Regulations since 1926 and in the Iranian Transactions Regulations
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sinee 1995, See 51 Fed. Reg. 1354 (January 10, 1986) (31 CFR §§ 550,206 & 550.312);
60 Fed. Reg, 47061 {Seplember 11, 1995) (31 CFR §§ 560207, 560,316 & 560.317).
Moreover, ihe language of section 405(2X14) of IRFA is virtually identical to section
6(3) of the Iran and Libya Sanctions Act of 1996 (ILSA), 104 P.L. 172 (Angpst 5, 1996}
(S0U.8.C. § 1701 note). This fact is stong gvidence that the drafiers 0f IRFA, jn using
fhe terms “loan” and “credif™ in section 405(a)}(14), intenrded them to have the same
meaning that they hiad in the context of the Libya and Yran sanctions regulations pior to
the evactnyent of ILSA. .

: Finafly, it beare exphasis that section 410 of IREA, 22 U.S.C. § 6450, exphcilly
stales that “[n}e comt shall have patisdiction o review any Presidential detenmination or

agmwmﬁunundﬁt}dsmﬂrm}'mﬂuhnentmdebyﬁﬁshw’
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