CHINA AND THE WTO:
ASSESSING AND ENFORCING COMPLIANCE

HEARINGS

BEFORE THE

U.S.-CHINA ECONOMIC AND SECURITY
REVIEW COMMISSION

ONE HUNDRED NINTH CONGRESS
FIRST SESSION

FEBRUARY 3 AND 4, 2005

Printed for the use of the
U.S.-China Economic and Security Review Commission
Available via the World Wide Web: http:/www.uscc.gov

&R

U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON : 2005

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



U.S.-CHINA ECONOMIC AND SECURITY REVIEW COMMISSION

C. RICHARD D’AMATO, Chairman
ROGER W. ROBINSON, Jr., Vice Chairman

CAROLYN BARTHOLOMEW, Commissioner = PATRICK A. MULLOY, Commissioner

GEORGE BECKER, Commissioner WILLIAM A. REINSCH, Commissioner
STEPHEN D. BRYEN, Commissioner FRED D. THOMPSON, Commissioner
JUNE TEUFEL DREYER, Commissioner MICHAEL R. WESSEL, Commissioner
THOMAS DONNELLY, Commissioner LARRY M. WORTZEL, Commissioner

T. SCOTT BUNTON, Executive Director
KATHLEEN J. MICHELS, Associate Director

The Commission was created in October 2000 by the Floyd D. Spence Na-
tional Defense Authorization Act for 2001 sec. 1238, Public Law 106—
398, 114 STAT. 1654A-334 (2000) (codified at 22 U.S.C. sec. 7002 (2001)),
as amended, and the “Consolidated Appropriations Resolution of 2003,”
Public Law 108-7, dated February 20, 2003. Public Law 108-7 changed
the Commission’s title to U.S.-China Economic and Security Review Com-
mission.

The Commission’s full charter is available via the World Wide Web: http:/
WWW.USCC.gOoV.

The Commission’s Statutory Mandate begins on page 410.

(1)



U.S.-CHINA ECONOMIC AND SECURITY REVIEW COMMISSION

MARCH 18, 2005

The Honorable TED STEVENS,

President Pro Tempore of the U.S. Senate, Washington, D.C. 20510
The Honorable J. DENNIS HASTERT,

Speaker of the House of Representatives, Washington, D.C. 20515

DEAR SENATOR STEVENS AND SPEAKER HASTERT:

On behalf of the U.S.-China Economic and Security Review Com-
mission, we are pleased to transmit the record of our February 3—
4, 2005 public hearing on “China and the WTO: Assessing and En-
forcing Compliance.”

The Commission used China’s accession to the World Trade Or-
ganization as the hearing’s frame of reference, considering both the
obligations it placed on China and the trade remedies it provides
for U.S. parties. Commissioners heard from senior Administration
officials, industry groups, labor organizations, economists, and
trade law experts. The Commission was also honored to receive the
perspectives of ten Members of Congress representing bipartisan
concerns in both the House of Representatives and the Senate
about this subject.

There was a general consensus in the testimony that China re-
mains in violation of its WTO obligations in a number of important
areas. Witnesses highlighted China’s undervalued currency and
lack of protection for intellectual property rights and expressed the
view that U.S. Government efforts to move China to address these
serious problems have not achieved satisfactory results to date and
should be reconsidered. The hearing also dealt with the application
of U.S. trade remedies. The Commission heard testimony con-
cluding that the Administration has not effectively utilized anti-
dumping duties and the China-specific Section 421 and textile safe-
guards to offset China’s unfair trade practices. What follows are
our key findings in these areas along with a number of rec-
ommendations designed to improve the use of U.S. trade remedies
and encourage China’s compliance with its WTO commitments.

Key Areas of China’s Non-Compliance

Exchange Rate Practices

The Commission found in its 2004 Report to Congress that
“China is systematically intervening in the foreign exchange mar-
ket to keep its currency undervalued” and that “the undervaluation
of the Chinese yuan has contributed to the U.S. trade deficit and
has harmed U.S. manufacturing.” To date, despite high-level dia-
logue between United States and Chinese officials, there has been
no concrete movement by the Chinese government to address the
undervaluation of its currency. The bilateral trade deficit reached
$162 billion in 2004, an expansion of 31 percent from 2003. The
deficit has increased an average of 25 percent per year since 2002,
the first year of China’s membership in the WTO. A similar in-
1crease in 2006 would put the bilateral trade deficit over $200 bil-
ion.
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The Commission received a written statement from Assistant
Secretary of the Treasury for International Affairs Randal Quarles
detailing the Administration’s position on China’s currency regime,
which indicates that the long-term goal of U.S. policy and negotia-
tions with China should be a market-based exchange rate system
for the Chinese currency. We agree with this goal; however, we do
not share the Administration’s view that progress toward this goal
is proceeding at a sufficient pace to rectify current economic prob-
lems. Moreover, structural factors in China’s financial system pre-
clude the possibility of near-term success in achieving a stronger
yuan and a more balanced trading relationship through increased
exchange rate flexibility. Instead, the Commission continues to ad-
vocate an immediate significant upward revaluation of the Chinese
currency against the U.S. dollar as the necessary near-term objec-
tive.

Recommendation 1: The Commission recommends that Congress
pursue a three-track policy to move China toward a significant
near-term upward revaluation of the yuan by at least 25 percent.

e Congress should press the Administration to file a WTO dis-
pute regarding China’s exchange rate practices. China’s ex-
change rate practices violate a number of its WT'O and IMF
membership obligations, including the WTO prohibition on ex-
port subsidies and the IMF proscription of currency manipula-
tion. Congress should press the Administration to respond to
China’s violation of its international obligations by working
with U.S. trading partners to bring to bear on China the mech-
anisms of all relevant international institutions.

e Congress should consider imposing an immediate, across-the-
board tariff on Chinese imports unless China significantly
strengthens the value of its currency against the dollar or
against a basket of currencies. The tariff should be set at a
level approximating the impact of the undervalued yuan. The
United States can justify such an action under WTO Article
XXI, which allows members to take necessary actions to pro-
tect their national security. China’s undervalued currency has
contributed to a loss of U.S. manufacturing, which is a national
security concern for the United States.?

e Congress should reduce the ability of the Treasury Department
to use technical definitions to avoid classifying China as a cur-
rency manipulator by amending the 1988 Omnibus Trade Act
to (i) include a clear definition of currency manipulation, and
(i1) eliminate the requirement that a country must be running
a material global trade surplus in order for the Secretary of
the Treasury to determine that the country is manipulating its
currency to gain a trade advantage.

Intellectual Property Rights

China improved many of its laws regarding intellectual property
rights (IPR) following its accession to the WTO. However, there are
still significant shortfalls in both the legal regime and the enforce-

1Commissioner Reinsch dissents from this portion of Recommendation 1.
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ment structure. One example is high monetary thresholds that
must be crossed before an IPR violator is subject to criminal pun-
ishment. China’s use of such thresholds is inconsistent with the
provisions of the WTO’s TRIPS Agreement, which calls for criminal
treatment of IPR violations on a commercial scale irrespective of
value. Moreover, notwithstanding legal improvements, violations of
IPR in China continue virtually unchecked. Witnesses at the hear-
ing cited piracy rates above 90 percent across all copyright indus-
tries. China’s WTO commitments include effective enforcement of
IPR. Therefore, statutory changes without enforcement are not suf-
ficient.

Counterfeit products from China threaten markets for U.S. prod-
ucts in China, in the U.S., and in third countries. Counterfeit goods
from China entering the U.S. market also pose a risk to U.S. con-
sumers because they are not likely to meet commercial or govern-
ment safety guidelines. Often, regulatory seals of approval are fal-
sified along with the product itself. There is a self-evident danger
in unsuspecting consumers using sub-standard products in any
number of categories, from pharmaceutical products to automobile
parts.

China pledged to enact a specific plan for protecting IPR during
the April 2004 meeting of the U.S.-China Joint Commission on
Commerce and Trade (JCCT). The Office of the U.S. Trade Rep-
resentative (USTR) is conducting an out-of-cycle review of IPR pro-
tection in China to determine whether commitments made by
China at the JCCT meeting have been carried out. Early indica-
tions from industry groups suggest that China has not met those
commitments.

USTR maintains a watch list of countries with the most egre-
gious failings in IPR protection that is updated annually in a Spe-
cial 301 Report. Those countries that have the most onerous acts
of IPR violations and “are not engaged in good faith negotiations
or making significant progress in negotiations to address these
problems” are deemed Priority Foreign Countries and face the pos-
sibility of U.S. sanctions. Priority Foreign Countries can move to
Section 306 monitoring if they enter into good faith negotiations or
make significant progress in addressing the problems. China was
labeled a Priority Foreign Country in 1996, but is now only subject
to Section 306 monitoring. The Commission believes that China’s
participation in negotiations regarding IPR issues has not been in
good faith to date, as evidenced by unabated IPR violations.

Recommendation 2: The Commission recommends that Congress
urge USTR to immediately file one or more WTO disputes per-
taining to China’s violation of IPR obligations, particularly China’s
failure to meet the requisite standards of effective enforcement, in-
cluding criminal enforcement, explicitly imposed by the Trade Re-
lated Aspects of Intellectual Property Rights (TRIPS) Agreement.
Moreover, USTR should be pressed to move China from the status
of Section 306 monitoring to that of a Priority Foreign Country in
reflection of its lack of good-faith negotiations or progress in con-
fronting IPR violations.



Structural Issues

Uncollected Anti-Dumping Duties

The Department of Homeland Security’s Bureau of Customs and
Border Protection (“Customs”) failed to collect $260 million in anti-
dumping and countervailing duties in 2004. Of that amount, $224
million related to Chinese imports, with $213 million of that
amount pertaining to Chinese agricultural imports.

Importers of some Chinese goods are circumventing dumping du-
ties by exploiting a loophole known as the “new shipper bonding
privilege.” Importers of a product subject to an anti-dumping duty
are usually required to make a sufficient cash deposit to cover the
estimated duty. Pursuant to a 1995 law, importers who receive
such products from a new shipper are permitted to post a bond
with Customs in lieu of the cash deposit. The bond or cash deposit
is intended to function as a guarantee that Customs will be able
to collect the requisite dumping duties. The exact duty owed is not
determined until one to two years after the importation has oc-
curred. The importer is then either refunded or billed for any dif-
ference between the estimated duty and the exact duty. In the case
of the uncollected duties, when the exact dumping duty has been
determined, the party responsible for payment of the bond often is
bankrupt or has “disappeared” and no recourse is available.

Recommendation 3: The Commission recommends that Congress
repeal the “new shipper bonding privilege” that has allowed many
importers of Chinese goods to avoid payment of anti-dumping du-
ties. Importers of goods subject to anti-dumping or countervailing
duties should be required to deposit in cash the amount of any esti-
mated applicable duty.

Transitional Review Mechanism

China agreed, as part of its WTO accession commitments, to sub-
mit to a specific annual review of its compliance with WTO obliga-
tions during its first ten years in the organization via the Transi-
tional Review Mechanism (TRM). WTO member countries sought
such an annual review because China did not meet many of the
basic requirements of a market economy. As the Commission has
reported in the past, China takes the position that the review is
discriminatory and has therefore acted to frustrate the intent of
the TRM by refusing to answer questions in writing posed by trad-
ing partners during this process and preventing production of a
meaningful report. Because of China’s initial success in obstructing
the TRM, USTR has recently dedicated less effort to making the
TRM a consequential forum for raising and resolving issues regard-
ing areas of China’s noncompliance, preferring to devote more time
to bilateral discussions. For instance, the Government Account-
ability Office (GAO) reports that USTR submitted questions to Chi-
na’s representative an average of nine days in advance of meetings
in 2003, compared to an average of 34 days in 2002. China excused
itself from answering some questions by noting that it did not have
adequate time to prepare a response.
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Market Economy Status

China is currently and properly labeled a nonmarket economy by
the United States, a designation made by the Department of Com-
merce pursuant to factors set out under law. China is actively seek-
ing market economy status from the U.S. and other countries as a
matter of prestige, and because having that status will make less
effective anti-dumping remedies applied by trading partners
against Chinese goods. The factors to be considered in removing
nonmarket economy status include the extent to which the coun-
try’s currency is convertible, the extent to which wage rates are
freely determined by negotiations between labor and management,
and the extent to which the government owns or controls the
means and decisions of production.

At the JCCT, the United States agreed to establish a working
group to help China move toward market economy status designa-
tion. The Commission is concerned that the decision by Commerce
on whether to designate China a market economy will not be made
pursuant to an economic analysis using the above criteria, but
rather that political considerations will be given greater weight.

Recommendation 4: The Commission recommends that Congress
require that the Department of Commerce obtain Congressional ap-
proval before implementing any determination that a nonmarket
economy has achieved market economy status. Congress should en-
sure that China continues to be treated as a nonmarket economy
in the application of anti-dumping and countervailing duties
through 2016, as is explicitly permitted by China’s WTO accession
agreement, unless China clearly meets the statutory requirements
for market economy status.

WTO Dispute Resolutions

The Commission heard testimony that, in resolving disputes be-
tween members, WTO panels and the appellate body often liberally
interpret the text of WTO agreements to fill gaps in agreements
negotiated by member governments. This is beyond the jurisdiction
of the WTO, which should confine itself to arbitration based on ex-
plicit agreements among members. In this regard, Article 3 of the
Dispute Settlement Understanding establishes that: “Recommenda-
tions and rulings of the DSB [Dispute Settlement Body] cannot add
to or diminish the rights and obligations provided in the covered
agreements.” The WTO’s handbook on dispute settlement further
clarifies: “The rulings of the bodies involved are intended to reflect
and correctly apply the rights and obligations as they are set out
in the WTO Agreement. They must not change the WTO law that
is applicable between the parties or, in the words of the DSU [Dis-
pute Settlement Understanding], add or diminish the rights and
obligations provided in the WTO agreements.”

Any subjects unaddressed by international agreements must be
left to definition or clarification by further negotiations among
members. The Commission believes that the United States con-
sented to be bound by explicit obligations as a member of the WTO,
in return for which it gained explicit privileges, but did not agree
to subject itself to new international obligations created by the dis-
pute resolution process.
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Recommendation 5: The Commission recommends that Congress
establish a review body of distinguished, retired U.S. jurists and
legal experts to evaluate the dispute resolution mechanism at the
WTO. The review body would consider all decisions made by a
WTO dispute settlement panel or appellate body that are contrary
to the U.S. position taken in the case. In each instance, a finding
would be made as to whether the WTO ruling exceeded the WTO’s
authority by placing new international obligations on the United
States that it did not assent to in joining the WTO. This informa-
tion would be very helpful to Congress and other public officials in
ongoing evaluations of the benefits of U.S. membership in the
WTO. If three affirmative findings were made in five years, Con-
gress would be prompted to reconsider the relationship between the
United States and the WTO.2

Effectiveness of U.S. Trade Remedies

Section 421 Safeguard

China agreed as part of its accession to the WTO to allow trading
partners to use a product-specific safeguard in cases of market dis-
ruption. The United States implements this safeguard through the
petition process codified by Section 421 of the Trade Act of 1974,
allowing aggrieved U.S. companies to petition the ITC when they
believe imports from China have caused market disruption and ma-
terial injury. After the ITC makes its determination as to whether
market disruption has occurred, an interagency group chaired by
USTR considers the ITC recommendation and makes its own rec-
ommendation to the President.

The Commission heard testimony that the Chinese government
employs U.S. lobbying and legal firms to make its case to the inter-
agency group, or members thereof. Since the government of China
has greater financial resources than individual U.S. firms seeking
relief under Section 421, the Chinese government may be more ef-
fective in such lobbying processes. To date, the International Trade
Commission (ITC) has rejected two petitions and found that market
disruption had occurred in three other cases. In each of these three
cases, the President rejected the ITC’s recommended relief, exer-
cising his statutory authority to waive relief when the “provision of
such relief is not in the national economic interest of the United
States or, in extraordinary cases, that the taking of action ...
would cause serious harm to the national security of the United
States.” Witnesses told the Commission that these actions have
made firms reluctant to pursue Section 421 actions and thereby un-
dermined its effectiveness as a trade remedy. If early petitions are
consistently rejected, other companies will not spend the resources
to seek such relief, and China’s government will have effectively
voided implementation of the China-specific safeguard which it al-
ready agreed to but complains is discriminatory.

The Commission believes that the intent of the 421 safeguard in-
cludes a presumption of relief, but that cases to date have dis-
played a predisposition against any relief. No new petitions have
been filed in over a year, and industry representatives note that

2 Commissioner Reinsch dissents from this recommendation.
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the legal fees involved are unjustifiable given an expectation that
the President will deny relief even if the ITC recommends it.

Recommendation 6: The Commission recommends that Congress
authorize compensation to petitioners in the Section 421 safeguard
process for legal fees incurred in cases where the ITC finds that
market disruption has occurred but the President has denied relief.
Congress should also consider eliminating Presidential discretion in
the application of relief through Section 421 petitions or limiting
discretion to the consideration of non-economic national security
factors.

Anti-dumping Duties and the CDSOA

The Continued Dumping and Subsidies Offset Act of 2000
(CDSOA, also known as the Byrd Amendment) transfers revenue
collected through anti-dumping duties to U.S. producers harmed by
the dumped imports. The WTO has ruled that the CDSOA violates
U.S. obligations governing permissible responses to dumping and
subsidies, and has authorized retaliatory measures by U.S. trading
partners if the United States maintains the CDSOA.

Recommendation 7: The Commission recommends that Congress
maintain the Continued Dumping and Subsidies Offset Act of 2000
(CDSOA), notwithstanding the WTO determination that it is incon-
sistent with the WTO Agreement. Congress should press the Ad-
ministration to seek explicit recognition of the existing right of
WTO members to distribute monies collected from anti-dumping
and countervailing duties during the Doha Round negotiations and
the review of the WTQO’s dispute resolution mechanism.

Textile Safeguard

China agreed as part of its WTO accession to allow its trading
partners to exercise a textile safeguard whereby countries could
place a temporary limit on textile imports from China when a
surge in imports causes or threatens to cause a market disruption
in designated product categories. Under U.S. law, the safeguard is
implemented through consideration of petitions by the Committee
on the Implementation of Textile Agreements (CITA), an inter-
agency committee chaired by the Commerce Department. A num-
ber of petitions were filed in anticipation of a sharp increase in im-
ports following the expiration of the Multi-Fiber Arrangement on
January 1, 2005. The Court of International Trade (CIT) is cur-
rently considering a suit filed by U.S. textile importers alleging
that CITA does not have the authority to consider threat-based pe-
titions, but only petitions based on past and ongoing injury. The
Commission notes that China’s accession agreement clearly allows
for threat-based safeguards.

Despite that, the Court has granted an injunction against consid-
eration of threat-based petitions until the case is decided. All peti-
tions for relief deriving their basis in an expectation of market dis-
ruption, including those filed prior to the expiration of the Multi-
Fiber Arrangement, are currently suspended. The Justice Depart-
ment has appealed to the Court of Appeals for the Federal Circuit
to have the preliminary injunction removed.
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Recommendation 8: The Commission recommends that Congress
clarify without delay the authority of the Committee on the Imple-
mentation of Textile Agreements (CITA) to consider threat-based
petitions.

Countervailing Duties and China’s Subsidies

The Commission heard testimony that China’s government is
subsidizing a broad array of industries via direct and indirect
methods. However, U.S. producers cannot seek protection through
countervailing duty laws because the Department of Commerce, in
a series of decisions finalized in 1986, opted not to allow the appli-
cation of countervailing duties to nonmarket economies, such as
China. Commerce’s practice was upheld by the U.S. Court of Ap-
peals, but is not required by law.

Recommendation 9: The Commission recommends that Congress
direct the Department of Commerce to make countervailing duties
applicable to nonmarket economies.

Recommendation 10: The Commission recommends that Con-
gress direct USTR and Commerce to investigate China’s system of
government subsidies for manufacturing, including tax incentives,
preferential access to credit and capital from financial institutions
owned or influenced by the state, subsidized utilities, and invest-
ment conditions requiring technology transfers. The investigation
should also examine discriminatory consumption credits that shift
demand toward Chinese goods, particularly as a tactic of import
substitution for steel, Chinese state-owned banks’ practice of non-
commercial-based policy lending to state-owned and other enter-
prises, and China’s dual pricing system for coal and other energy
resources. USTR and Commerce should provide the results of this
investigation in a report to Congress that assesses whether any of
these practices may be actionable subsidies under the WTO and
lays out specific steps the U.S. Government can take to address
these practices.

Thank you for considering these recommendations and the hear-
ing record that they accompany. The Commission will continue to
follow these important issues in its ongoing assessment of U.S.-
China trade and economic relations.

@w 1S St Qe

C. Richard D’Amato Roger W. Robinson, Jr.
Chairman Vice Chairman

Sincerely,
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CHINA AND THE WTO:
ASSESSING AND ENFORCING COMPLIANCE

THURSDAY, FEBRUARY 3, 2005

U.S.-CHINA ECONOMIC AND SECURITY REVIEW COMMISSION,
Washington, D.C.

The Commission met in Room 124, Dirksen Senate Office Build-
ing, Washington, D.C. at 8:33 a.m., Chairman C. Richard D’Amato
and Commissioners Patrick A. Mulloy and June Teufel Dreyer
(Hearing Cochairs), presiding.

OPENING STATEMENT OF CHAIRMAN C. RICHARD D’AMATO

Chairman D’AMATO. The hearing will come to order.

We would like to welcome everyone to our two-day hearing evalu-
ating China’s progress in meeting its WTO commitments and how
the WTO might be used to address continuing problem areas we
have in trade with China.

And before we begin, I would like to welcome the newest Member
of our Commission, appointed recently by the Senate Majority
Leader, Mr. Frist, the distinguished Senator from Tennessee, Sen-
ator Fred Thompson. Fred is no stranger to this Commission. As
a Senator, he was very helpful and testified in closed and open ses-
sion at least three times on matters as diverse as nonproliferation
and capital markets. We look forward to working with you, Senator
Thompson.

The Commission has evaluated China’s progress toward meeting
its broad array of WTO commitments in our past report and has
highlighted a number of key problems, particularly China’s under-
valued currency and poor protection of intellectual property rights,
both of which are fueling a dangerous, ballooning trade deficit with
the United States.

The viability of the WTO itself as the preeminent global trade or-
ganization depends on whether it can deal with issues of the mag-
nitude of China’s IPR and exchange rate practices. If the WTO is
to serve as a steward of the global trading system, it must actively
and successfully confront those practices that threaten the basic
structure of the system.

Clearly, the United States must take the lead with the WTO, as
nobody else, in our opinion, will, if these issues are going to be re-
solved.

Another key concern of the Commission has been the fate of the
WTO’s special oversight system for China, the so-called Transi-
tional Review Mechanism. During China’s accession negotiations,
the U.S. pressed for the TRM in order to institutionalize a formal
review of China’s efforts to pull its economy and government in line
with WTO standards.
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The hope was that the TRM would expose key problem areas and
put collective pressure on China to address them. Instead, China’s
failure to fully cooperate with this process has left the TRM little
more than an information gathering session.

Outside of the WTO, China is pressing its trading partners to
confer market economy status on this decidedly nonmarket econ-
omy. Obviously, this Commission would be pleased to see China ac-
tually move toward becoming a market economy. We are concerned,
however, with the possibility that market economy status will be
treated as a bargaining chip for political reasons and traded away
as part of political strategies rather than granted only when war-
ranted by economic developments. China is a far, far cry from a
market economy today by any stretch of the imagination.

Also on our agenda today will be a discussion of the Continued
Dumping and Subsidies Offset Act of 2000, also known as the Byrd
Amendment. When the United States collects antidumping duties,
the Byrd Amendment authorizes the government to distribute
them to injured domestic producers, making it an important form
of relief for U.S. firms.

The WTO has ruled, in a very controversial ruling, against the
Byrd Amendment, and has authorized U.S. trading partners to im-
pose retaliatory duties. This ruling is despite the fact that nowhere
in the WTO treaty is such a practice referred to, much less prohib-
ited. We would like to determine how the United States should re-
spond to this ruling: repeal the provision, accept retaliation, or
search for other options.

Additionally, data collected from the Byrd Amendment process
has revealed that some $250 million in antidumping duties, nearly
half of the total imposed, has gone uncollected, primarily related to
imports from China. We hope to shed some light on this issue
today during the hearing and examine ways to resolve this problem
that undermines the effectiveness of our trade laws.

After a statement by the Commission’s Vice Chairman, Roger
Robinson, to my left, we will turn the proceedings over to Commis-
sioners Pat Mulloy, on my right, and June Dreyer, on my left, who
will cochair this hearing. For myself and for the Commission, I
thank them for the excellent work they have done in preparing this
hearing today.

All written statements submitted to the Commission by Members
of Congress and other witnesses will be part of the record in full
and are available as they come on the table in the back. And I ask,
without objection, that the statements submitted for the record by
Senators Inouye and Craig be included in the hearing record.

Vice Chairman Robinson?

[The statement follows:]

Prepared Statement of Chairman C. Richard D’Amato

Welcome to our two-day hearing evaluating China’s progress in meeting its WTO
commitments and how the WTO might be used to address continuing problem areas.

The Commission has evaluated China’s progress toward meeting its broad array
of WTO commitments in our past reports and has highlighted a number of key prob-
lems, particularly China’s undervalued currency and poor protection of intellectual
property rights (IPR), both of which are fueling a dangerous, ballooning trade deficit
in the U.S. The viability of the WTO itself, as the preeminent global trade organiza-
tion, depends on whether it can deal with issues of the magnitude of China’s IPR
and exchange rate practices. If the WTO is to serve as steward of the global trading
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system, it must actively and successfully confront those practices that threaten the
basic structure of that system. Clearly the U.S. must take the lead with the WTO
if these issues are going to be resolved.

Another key concern of the Commission has been the fate of the WTO’s special
oversight system for China, the Transitional Review Mechanism (TRM). During Chi-
na’s accession negotiations, the U.S. pressed for the TRM in order to institutionalize
a formal review of China’s efforts to pull its economy and government in line with
WTO standards. The hope was that the TRM would expose key problem areas and
put collective pressure on China to address them. Instead, China’s failure to fully
cooperate with this process, despite having agreed to it, has left the TRM little more
than an information gathering session.

Outside of the WT'O, China is pressing its trading partners to confer market econ-
omy status on its decidedly non-market economy. Not only would such a designation
confer market legitimacy on China’s economy, it would diminish the ability to bring
antidumping actions against low-cost Chinese imports. In the U.S., the Commerce
Department controls this designation, though U.S. law provides guidelines as to
what constitutes a market economy. At high-level meetings in the spring of 2004,
the U.S. agreed to set up a joint working group to help China understand the non-
market designation and work toward achieving market economy status. Obviously,
the Commission would be pleased to see China actually move toward becoming a
market economy. We are concerned, however, with the possibility that market econ-
omy status will be treated as a bargaining chip to be traded away as part of a polit-
ical strategy, rather than granted only when warranted by economic developments.
China is a far, far cry from a market economy, by any stretch of the imagination,
today.

Also on our agenda today is a discussion of the Continued Dumping and Subsidies
Offset Act of 2000 (CDSOA), known as the Byrd Amendment. When the U.S. collects
antidumping duties, the Byrd Amendment authorizes the government to distribute
them to injured domestic producers, making it an important form of relief for U.S.
firms. The WTO has ruled against the Byrd Amendment and has authorized U.S.
trading partners to impose retaliatory duties. This ruling is despite the fact that no-
where in the WTO treaty is such a practice referred to, much less prohibited. We
would like to determine how the U.S. should respond to this ruling—repeal the pro-
vision, accept retaliation, or search for other options.

Additionally, data collected for the CDSOA process has revealed that $250 million
in antidumping duties—nearly half of the total imposed—has gone uncollected, pri-
marily related to agricultural imports from China. We hope to shed light on this
issue at today’s hearing and examine ways to resolve this problem that undermines
the effectiveness of our trade laws.

As evidenced in our agenda, the WTO is involved in a wide range of economic con-
cerns that China presents to the U.S. In examining China and the WTO, we intend
to maintain a sense of perspective, that we might improve our understanding of the
broader trends in U.S.-China trade.

After a statement by the Commission’s Vice Chairman, Roger Robinson, we’ll turn
the proceedings over to Commissioners Pat Mulloy and June Dreyer, who will co-
chair this hearing. For myself and for the Commission, I thank them for the excel-
lent work they have done in preparing this hearing.

All written statements submitted to the Commission by Members of Congress and
other witnesses will be made a part of the record in full, and are available on the
table in the back of this hearing room.

Vice Chairman Robinson.

OPENING STATEMENT OF VICE CHAIRMAN ROGER W. ROBINSON, JR.

Vice Chairman ROBINSON. Thank you, Mr. Chairman.

As the Chairman indicated, the Commission is holding this hear-
ing as part of our continuing assessment of the U.S.-China eco-
nomic relationship as we return to Washington, D.C. after two field
hearings. In Akron, Ohio and Seattle, Washington, the Commission
heard powerful testimony from manufacturers and other producers.

Our panelists at these hearings represent a substantial part of
the base of the U.S. economy, and they are under considerable
strain, as the challenges of China’s economic presence multiply.
They pinpoint some of the difficulties they face from China, some
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of which, like the exchange rate and violations of intellectual prop-
erty rights, can be addressed through the WTO.

We are using China’s accession to the World Trade Organization
as the hearing’s frame of reference, considering both the obligations
it has placed on China and the trade remedies it provides for the
United States. We intend to not only evaluate China’s record of
compliance with its WTO obligations but also take a step back to
review the manner in which the U.S. does and should respond to
compliance shortfalls.

The Commission has made a number of strong findings and rec-
ommendations following past hearings in our annual report to Con-
gress this past June. Our recommendations have been aimed at
moving the ball forward on a number of key trade concerns, among
them China’s undervalued currency, intellectual property rights
valuation, textile exports and agricultural trade.

We hope today to look at the specific mechanisms of our trade
laws and the WTO as a means to redress problems in these and
arguably other areas; for instance, in our 2004 annual report,
which I might add was a unanimous report of the Commission, the
Commission found that, quote, China is systematically intervening
in the foreign exchange market to keep its currency undervalued,
unquote.

On intellectual property rights, the report found that, quote,
large-scale piracy at levels of over 90 percent, continues to charac-
terize intellectual property rights protection in China and is a
major concern for U.S. exporters of high-tech goods and services,
unquote. In response, the Commission recommended that barring
any progress U.S. trade officials should consider taking more ag-
gressive means, including fashioning WTO cases.

Today, we have a distinguished array of panelists to help us
evaluate the merits and methods of this approach. This will be the
modus operandi of this hearing. In addition to cataloguing China’s
failures to meet WTO commitments, we want to examine potential
U.S. responses to encourage China’s compliance or ameliorate the
effects on U.S. producers.

Where we have found previous shortcomings, we seek solutions.
Where we have previously recommended action, we seek to hone
implementation of these recommendations. In short, we want to
build on our past work by exploring the options available to the
United States to respond to the growing challenges of the U.S.-
China trade relationship and its impact on the U.S. economy.

I would like to now turn over the proceedings to the Cochairs of
this hearing, Commissioners Mulloy and Dreyer.

Thank you.

[The statement follows:]

Prepared Statement of Vice Chairman Roger W. Robinson, Jr.

The Commission is holding this hearing as part of our continuing assessment of
the U.S.-China economic relationship, as we return to Washington, D.C. after two
field hearings. In Akron, Ohio and Seattle, Washington, the Commission heard pow-
erful testimony from manufacturers and other producers. Our panelists at these
hearings represented a substantial part of the base of the U.S. economy, and they
are under considerable strain as the challenges of China’s economic presence mul-
tiply. They pinpointed some of the difficulties they face from China, some of which—
like the exchange rate and violations of intellectual property rights—can be ad-
dressed through the WTO.
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We are using China’s accession to the World Trade Organization as the hearing’s
frame of reference, considering both the obligations it placed on China and the trade
remedies it provides for the U.S. We intend to not only evaluate China’s record of
compliance with its WTO obligations, but to also take a step back to review the
manner in which the U.S. does and should respond to compliance shortfalls.

The Commission has made a number of strong findings and recommendations fol-
lowing past hearings and in our Annual Report to Congress this past June. Our rec-
ommendations have been aimed at moving the ball forward on a number of key
trade concerns, among them China’s undervalued currency, intellectual property
rights violations, textile exports, and agricultural trade. We hope today to look at
the specific mechanisms of our trade laws and the WTO as a means to redress prob-
lems in these areas.

For instance, in our 2004 Annual Report, the Commission found that “China is
systematically intervening in the foreign exchange market to keep its currency
undervalued.” On intellectual property rights, the report found that “large-scale
piracy—at levels of over ninety percent—continues to characterize intellectual prop-
erty rights protection in China and is a major concern for U.S. exporters of high-
tech goods and services.” In response, the Commission recommended that barring
any progress U.S. trade officials should consider taking more aggressive measures,
including fashioning WTO cases. Today we have a distinguished array of panelists
to help us evaluate the merits and methods of this approach.

This will be the modus operandi of this hearing. In addition to cataloging China’s
failures to meet WTO commitments, we want to examine potential U.S. responses
to encourage China’s compliance or ameliorate the effects on U.S. producers. Where
we have previously found shortcomings, we seek solutions. Where we have pre-
viously recommended action, we seek to hone implementation of these recommenda-
tions. In short, we want to build on our past work by exploring the options available
to the U.S. to respond to the growing challenges of the U.S.-China trade relationship
and its impact upon the U.S. economy.

I’d like to now turn over the proceedings to the Cochairs of this hearing, Commis-
sioners Mulloy and Dreyer.

OPENING STATEMENT OF COMMISSIONER PATRICK A. MULLOY
HEARING COCHAIR

Cochair MuULLOY. I want to thank the Chairman and Vice Chair-
man for giving me the opportunity to pull together and cochair
these two days of hearings with my distinguished colleague, Com-
missioner Dreyer. I will be chairing today’s panels, and Commis-
sioner Dreyer will chair tomorrow’s panels.

We are very fortunate this morning to have a number of Con-
gressional Members who are going to come and share their per-
spectives with us. This Commission was created to serve the Con-
gress, and the presence and active participation of Members like
Congressmen Levin and Brown who are with us now helps us bet-
ter understand the issues in the U.S.-China economic relationship
that are of most concern to the elected representatives of the Amer-
ican people.

We will begin our formal panels today with representatives from
the Executive Branch, the Department of Commerce and the State
Department, who are directly involved in monitoring and enforcing
China’s WTO commitments. We invited USTR to be here; unfortu-
nately, their key officials had scheduling conflicts, and they were
unable to attend.

Given today’s hearing focus on China’s exchange rate practices,
we also invited the Treasury Department to send a representative.
We hoped to receive an update on their progress in working with
China to revalue its currency. Treasury, over the last couple of
years, has repeatedly denied our requests to come and testify. This
is very disappointing. We continually read in the press statements
from Treasury officials lauding the, quote, progress, end quote,
they are making in their negotiations with China.
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At the same time, regular Treasury reports to the Congress on
exchange rates that are required by the 1988 trade bill continually
say China is not even manipulating its currency. They are out
there negotiating with China to stop manipulating its currency,
and in their reports to Congress, they continually say China is not
manipulating its currency. We wanted them to come and say how
they get to that conclusion. Unfortunately, they are not here.

When trying to join the WTO, its accession agreement included
special provisions because China was a non-market economy. Most
countries entered the WTO as market economies. China’s accession
agreement also permitted its trading partners to utilize China-spe-
cific trade safeguards to protect themselves from the nonmarket
practices that they might encounter. This was very important in
getting Congress to approve China’s entry into the WTO, through
granting them PNTR.

We are going to hear from two prominent trade lawyers on how
those mechanisms are being utilized. We are also going to hear
from manufacturers and exchange rate experts on how China is
carrying out its WTO and IMF obligations not to manipulate its ex-
change rates. It has legal obligations not to engage in this practice.
We are going to hear from a gentleman who has put together a
brief explaining that China is violating its WTO and IMF obliga-
tions in carrying out its currency practices that it is carrying out
right now.

We will close the day today with a panel on textiles. The global
agreement to control textile trade was terminated this year, in Jan-
uary. We fully expect China’s share of the global textile market to
increase very quickly. We have China-specific textile safeguards
built into China’s WTO agreement. We want to see how our gov-
ernment is utilizing those safeguards.

Finally, tomorrow, we are going to look at China’s lack of
progress in protecting intellectual property rights, a paramount
concern of U.S. exporters. We will also have a panel on U.S. agri-
cultural trade. Commissioner Dreyer will introduce those topics
and panels tomorrow in more detail.

I want to thank both Congressman Brown and Congressman
Levin for honoring us with their presence, and we look forward to
hearing from them both.

Congressmen?

[The statement follows:]

Prepared Statement of Commissioner Patrick A. Mulloy
Hearing Cochair

Welcome to our important two-day hearing looking at key aspects of the U.S.-
China trade and economic relationship. I thank the Chairman and Vice Chairman
for giving me the opportunity to chair today’s hearing along with my distinguished
colleague Commissioner June Teufel Dreyer.

I'll be chairing today’s panels and Commissioner Dreyer will chair tomorrow’s
panels. We are fortunate this morning to have a number of Congressional Members
sharing their perspectives with us. This Commission was created to serve Congress,
and the presence and active participation of Members at our hearings helps us bet-
ter understand the issues in the U.S.-China economic relationship that are of most
concern to the elected representatives of the American people.

We will begin our panels today with representatives from the Executive Branch—
from the Commerce and State Departments—who are directly involved in the our
government’s efforts to monitor and enforce China’s compliance with its WTO com-
mitments. As in years past, we of course also invited the office of the United States
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Trade Representative to appear, as they are the agency on the front lines of this
issue. Unfortunately, because their key officials had scheduling conflicts, they were
unable to attend this session.

Given today’s hearing focus on the issue of China’s exchange rate practices, we
also invited the Treasury Department to send a representative. We hoped to receive
an update on the progress of their discussions with China toward revaluing the sig-
nificantly undervalued Chinese currency, which is operating as a large-scale subsidy
for Chinese exporters and an inducement for foreign companies to move manufac-
turing facilities to China. Treasury has repeatedly denied our past requests to tes-
tify, and did so again this time. This is very disappointing. We continually read in
the press statements from Treasury officials lauding the “progress” they are making
in their negotiations with China on the exchange rate issue. At the same time, reg-
ular Treasury reports on exchange rate practices deny that China is manipulating
its currency at all. We would like to question Treasury officials on this matter, be-
cause from where we're sitting it doesn’t look like there has been any forward move-
ment. To use a football analogy in this week before the Super Bowl, if the U.S. has
gained any yards, it’s not apparent to us.

When China joined the WTO, its accession agreement included provisions de-
signed to compensate for the non-market elements of its economy. Most countries
enter the WTO as market economies. China did not meet that test and thus its ac-
cession agreement included a detailed schedule of phased market access and market
reform commitments. China’s accession agreement also permitted its trading part-
ners to utilize special China-specific trade safeguards.

Our second panel will feature two prominent trade attorneys and will examine the
effectiveness of U.S. trade laws and WTO mechanisms for addressing our major
trade concerns with China, including how we utilize China-specific safeguards. As
part of this discussion, we will focus on the use of the Continued Dumping and Sub-
sidies Offset Act (CDSOA), known as the “Byrd Amendment,” as a tool for providing
relief to U.S. firms injured by dumping from China and other countries. The Byrd
Amend&nent has been struck down by the WTO, now the U.S. must decide how to
respond.

The third panel will consider China’s exchange rate practices. The Commission
has clearly articulated its view that China’s undervalued currency is acting as an
unfair trade advantage. We have also noted that China is bound by WTO and IMF
agreements prohibiting currency manipulation. We believe the time has come to ex-
plore how to address this problem through the WTO given the absence of any con-
crete movement by China from continual bilateral negotiations on this matter. This
hearing will explore the possible options.

We will close the day with a panel on textiles. The global agreement to control
textile trade was terminated at the beginning of 2005, and Chinese textile exports
are expected to dramatically increase as a result. This panel will examine why a
China-specific textile safeguard was included in China’s WTO accession agreement
and how it has been utilized.

Our hearing will continue tomorrow with panels on China’s progress (or lack
thereof) in protecting intellectual property rights, a paramount concern of U.S. ex-
porters as it gets to the heart of U.S. competitiveness. We will also have a panel
on U.S.-China agriculture trade, relating to market access in China as well as the
dumping of Chinese agricultural products in the U.S. market. Commissioner Dreyer
will introduce these topics and panels in more detail tomorrow, but it is important
to note them here in the context of today’s panels. Many of these topics overlap, and
they certainly all fit together in building an accurate picture of U.S.-China trade.

CONGRESSIONAL PERSPECTIVES

STATEMENT OF SHERROD BROWN
A U.S. CONGRESSMAN FROM THE STATE OF OHIO

Congressman BROWN. First of all, thank you very much, Com-
missioner Mulloy and Commissioner Dreyer for cochairing this
today. I thank the Commission especially for your visit to Akron,
Ohio, and the field hearing that you did there. I know Mr. Wessel
and Mr. Becker had a lot to do with that. Thank you for bringing
the Commission there. That is my district. I was unable to be there
because of business here, but thank you for that.

For better or worse, there is no denying that China is the great
accelerator of globalization. The list of issues facing us with China,
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as we know, is many, as outlined by the hearing chairs: currency
manipulation, record U.S. trade deficits. China is America’s largest
creditor, the EU considering lifting its arms embargo, the IBM
merger and sensitive technology, WTO compliance, as Mr. Mulloy
just mentioned in textiles, intellectual property and agriculture,
anti-secession laws and increased aggression towards Taiwan, the
Byrd Amendment and illegal dumping into the United States.

Taken alone, any single one of these issues is of major concern.
Taken as a whole, we should be alarmed. It’s a bit like a five-alarm
fire burning before our eyes; we've called the fire department, and
nobody’s showing up. Last fall, the administration gave senior Chi-
nese officials a seat at the table with the most powerful G-7 coun-
tries without demanding much of anything in return.

The President missed an opportunity to stand up to China to de-
mand they stop manipulating its currency. Such an action would
be the most important immediate step the President could take to
restoring U.S. exports and U.S. jobs. Instead, China gets to join the
community of the world’s most advanced nations without taking
steps to move towards a genuine open market. When the adminis-
tration allows China to break the rules, we are undermining U.S.
jobs and U.S. competitiveness.

Last September, the administration failed to support a petition
by industry and workers to bring a case against the Chinese for
manipulating their currency at the WTO. These failures to stand
up for U.S. workers are part of a broader policy of neglect where
China is concerned. We are simply failing to use America’s leverage
of the most attractive market in the world, failing to use the lever-
age of being China’s largest export market and the only nation
with which the Chinese have a large trade surplus.

We have yet to see an effective plan from the administration to
pry open the China market for our exports or a plan to combat the
import surges from China or a plan to protect intellectual property
of America’s knowledge-based industries from Chinese theft. The
trade deficit with China, as we know, has increased 91 percent
since 2001. The 2001 trade deficit with China was $83 billion; last
year, it is expected that when the final numbers come out, our
trade deficit in 2004 may exceed $160 billion.

The U.S. trade deficit with China is soaring, in part, because the
Chinese yuan is undervalued by 40 percent. Chinese leaders don’t
want the yuan at its real value, because they want to keep the cost
of Chinese exports to America low and the cost of U.S. exports to
China high. This Commission hit the nail on the head with your
most recent annual report when you stated the U.S. trade deficit
with China is a major concern, because it has contributed to the
grosion of manufacturing jobs and jobless recovery in the United

tates.

In my state of Ohio, we have lost one out of six manufacturing
jobs over the last four or so years. Think what that means to those
families, think what it means to our communities, think what it
means to our schools.

The European Union, as we know, is considering lifting its arms
sales embargo to China. The EU imposed its ban on selling arms
to China after the 1989 Tiananmen Square massacre. The 15-year-
old embargo of arms sales to China is a clear gesture of Europe’s
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ongoing dissatisfaction with the pace of political reform in China
and the Chinese government’s continuing violation of human
rights.

I hope the EU will take a broader view and reconsider efforts to
lift the embargo. Lifting the embargo could very well alter the al-
ready fragile military balance across the Taiwan Strait and rapidly
tip the balance in China’s favor. Taiwan lives with the daily intimi-
dation of its democratic institutions by the People’s Republic of
China. Lifting the arms ban could send only one signal: that a
democratic Taiwan will be staring down the barrel of guns manu-
factured by EU democracies.

The USTR has said, quote, three areas of U.S.-China trade con-
tinue to generate significant problems: agriculture, intellectual
property rights and services. Now, Chinese textiles will swamp
U.S. producers and every other developing nation, since textile
quotas expired for the first of last month. The U.S. says it is con-
templating surge protection as provided when the Chinese were
granted WTO accession. Again, our track record, though, is not en-
couraging.

The problem of Chinese piracy is increasing. The Chinese are
pirating our technology as well as our music and our films. The
value of counterfeit goods in China amount to about $19 billion to
$24 billion annually, according to Beijing’s own State Council. In
reality, it’s probably twice that much. Last fall, Josette Shiner of
the United States Trade Representative’s Office said we have nego-
tiated some actions with them that will improve this, and if they
don’t, we will have the right to follow through eventually with
trade retaliation. Eventually?

Previously, we took a tougher approach toward Chinese intellec-
tual property violations. We signed agreements with China in 1992,
1995, 1996 that demanded progress from China and kept the pres-
sure on. Over time, we have become more dependent on China’s in-
dustries like its electronics and textiles and furniture; got swamped
by Chinese imports in our auto, steel and even high-tech indus-
tries; and rely increasingly on imported Chinese components.
Enough is enough.

I'd also like to congratulate newly appointed Commissioner Fred
Thompson. In 2000, Senator Thompson introduced an amendment
to H.R. 4444, the bill Congress voted on to extend PNTR to China.
Senator Thompson’s important amendment was titled the Chinese
Nonproliferation Act. Unfortunately, the amendment was tabled.

In the years since PNTR, we are continuing to see a disturbing
trend, the kind of trend that Senator Thompson’s amendment could
have helped curb. North Korea continues efforts to obtain increased
nuclear capabilities. If China isn’t directly responsible for North
Korea’s proliferation, they have certainly done little to discourage
it. Why aren’t we making that more of a priority? Why does the
U.S. leave China responsible for negotiations on this matter when
we know they simply aren’t doing enough? Why haven’t we stopped
North Korea from obtaining nuclear arms? This is an issue that
both parties agree on but the administration has failed to act upon.

The Byrd Amendment has played an important role in leveling
the playing field on steel in the United States. If our steel industry
is to survive, most of us in Congress believe the Byrd Amendment
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is necessary. China’s failure to comply with WTO obligations is
having a serious adverse impact on U.S. manufacturers. China has
an obligation to reverse this trend, and Congress has an obligation
to reverse this trend and make China live up to its international
obligations.

They manipulate currency policy; they subsidize industry; they
restrict our products. Because of currency manipulation, China
starts out with an immediate and artificially created roughly 40
percent advantage over their competitors. Then, throw in govern-
ment subsidies that benefit Chinese producers, and the American
iron and steel industries that almost 90 percent of Chinese steel
production comes from state-owned enterprises.

Until and unless China plays by the rules, constructs such as the
Byrd Amendment will be necessary to be fair. Unfortunately, I
can’t see that happening any time soon unless the administration
makes real efforts to cure some of the larger problems.

Despite these dangerous trends, we continue business as usual.
We allow the Chinese to buy our companies then move them there,
although there are few, if any, cases of the Chinese opening up
manufacturing in the U.S. The problem isn’t that some things are
being moved to China: our money, our factories, our credit, our in-
dustries, but that darn near all of those are moving to China.

President Bush vowed during his inauguration to end tyranny, a
noble goal, a goal every Member of both parties in Congress and
the American people, of course, support. But we won’t reach that
goal by empowering dictatorships. We won’t reach that goal by al-
lowing China to hold so much of our debt. We won’t reach that goal
by allowing theft of technology. We won’t reach that goal by shut-
ting down factories here to employ cheap labor there.

We end tyranny by making other nations play by fair rules. We
end tyranny by stopping the threat of nuclear arms. We end tyr-
anny by helping workers in autocratic countries. We end tyranny
by rewarding countries that support universal goals and ideals. We
don’t end tyranny by strengthening the Chinese hand in order to
turn a quick buck. We value in this country democracy and liberty.
We value freedom of religion; China doesn’t. We talk about mobility
of labor and open markets when China has neither.

The short view on China is one of instant profits for investors
but dangerous long-term consequences for all. We need to take the
long-term view on China. It’s a view of promoting freedom and de-
mocracy by using trade and investment tools that we, the wealthi-
est market, the most lucrative market in the world, have.

We’re the world’s most powerful economic nation, but we’re clear-
ly losing ground. If we don’t do something now, we are going to be
following the world economy rather than leading it.

Thank you again, Mr. Chairman, for allowing me to speak.

Cochair MuLLOY. Thank you, Congressman Brown.

Congressman Levin?

STATEMENT OF SANDER LEVIN
A U.S. CONGRESSMAN FROM THE STATE OF MICHIGAN

Congressman LEVIN. And thank you very much for once again
letting me come before you.
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When we debated PNTR, and by the way, my statement has been
distributed, and I ask that it be placed in the record, so I will
spend a few minutes only; I'll try to hit what may be some of the
more important parts of it. Both Congressman Brown and I are due
across on the other side in about 15 minutes; so let me try to hit
the highlights.

When we were debating PNTR, a number of us said it was vital
to look upon China not only as a potential economic opportunity
but also as a potential competitor, and the years since then have
shown how true that is. Since the hearing that I was at here a year
and a half ago, much has changed, but much has stayed the same.

There has been significant progress in certain areas, and the
U.S.-China Business Council rated progress as satisfactory, and as
I say in my statement, it is important to look at the areas where
there has been progress, but in the government we have to have
a higher standard than kind of a C or a D.

Our job is to make sure that there is full compliance all the time,
on time, and not late or begrudging or a la carte, as I say here.
A year ago, we reviewed a number of areas that were critical ones
where China was out of compliance, and they are indicated in my
statement: quota administration, import licensing, distribution
rights issues, unreasonable regulatory burdens, and industrial pol-
icy that China has been using really to shut out us and to give a
boost to their domestic production.

As I look back a few years, we had an opportunity to start right
and for our government to establish, as I say here, a culture of
strict compliance. But I think the record shows that culture was
not embraced by the administration, and really, instead, there has
been wavering back and forth, tough signals one day, weaker ones
some other days, sometimes unrelated issues trumping issues of
compliance.

And we put tools, tools were placed into PNTR to try to ensure
strict compliance by China, and this administration has failed to
use those tools effectively most of the time. Let me review them,
just quickly: the Transitional Review Mechanism, the TRM, we
were emphatic that the administration needed in WTO to make
sure that this annual review mechanism was real, was significant,
but it failed to insist on that, and instead, it has become, if not a
nullity, pro forma.

You have referred to the special China safeguard that was placed
in PNTR. The administration sent the wrong signals right away.
The first three cases, as you know, and you have worked on this,
the ITC found injury; the administration simply threw that aside.
The special textile safeguard, and you are going to have testimony
about that, right?

Cochair MuLLOY. Correct.

Congressman LEVIN. It took 17 months for the administration to
issue regulations, and then, they were unnecessarily restrictive.
You may hear testimony about the threat issue, and essentially,
the administration fumbled the ball, and the court now has tied
our hands. The Section 301 process that is such an important one
just hasn’t been fully used, nor has the WTO Dispute Settlement
Process, and I spell that out in my testimony.



12

You referred to currency manipulation. I don’t know if anyone
can describe what has been our country’s approach to China’s ma-
nipulation of currency. If anybody can, I'll be back in my office
after the 9:15. It’s 225-4961. But seriously, there has been rhetoric,
no action, and usually, soft rhetoric, and in these semiannual re-
ports that were required, there has been essentially a vacuum. So
China essentially has gotten the message: don’t worry about real
pressure from the U.S. So I'll spell out some steps that need to be
taken: make the annual review in the WTO real, and it’s not too
late to do that. Reinvigorate the China safeguard. It was fought for,
and the administration just dropped the ball.

I met with some small manufacturers from Ohio and Michigan
some six, eight, nine months ago. They are losing their family busi-
nesses because of subsidization by the Chinese because of currency
manipulation. Some of them go back three generations, all of them
small, in certain lines of business. And they said to me do some-
thing, and I said I could not agree more. So we have got to make
these provisions real. I hope in the threat cases, there can be a re-
versal of the injunction.

There needs to be, and I guess you’re going to help stimulate
this, a comprehensive approach to the textile and apparel issue. Es-
sentially, we shrugged our shoulders, and that wasn’t the answer
to the end of the quotas. We have to self-initiate some trade cases
instead of waiting. Give life to Section 301.

I did not cover this in my testimony, maybe because it would
have gone on too long, and it relates to core labor and environ-
mental standards. We need to continue to press this issue, and
now, developing nations that compete with China are beginning to
see the merit in our position that we should begin to have enforce-
able international labor standards placed in our trade agreements.

It is not only our workers who are being hurt and very much so
and our businesses, but also workers in other countries that have
to compete with an economy that you talk about freedom, does any-
body argue there is any freedom for workers in China to be repre-
sented? Not even when they are thrown in jail are they represented.

So this is an important hearing. Our relationship with China is
an important one. There is no turning back on that. There is no
denying it. We knew it was going to be large. It is probably even
larger than expected. It has major ramifications for our nation, for
our businesses, for our workers, for all of our citizens, and we need
to focus on this relationship, and we need to set straight where it
is out of kilter.

So thank you very much, and congratulations on doing this
again. I hope your hearing will be heard not only within the halls
of this distinguished Senate but over in the halls where Congress-
man Brown and I are now going. Thank you very much.

Cochair MuULLOY. Congressman Levin and Congressman Brown,
thank you very much for sharing with your insights with us. It is
good to hear from the elected representatives of the people. Too
often, people here in Washington hear from lobbyists on one side
or another. It is good to hear what the people are telling you, and
that is why we are honored by your presence.

Congressman LEVIN. You have not heard the end of it.

[The statement follows:]
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Prepared Statement of Sander M. Levin
A U.S. Congressman from the State of Michigan

Let me start by thanking the U.S.-China Economic and Security Review Commis-
sion for its active review of different facets of the U.S.-China relationship.

During the debate over granting China permanent normal trade relations (PNTR),
I emphasized the need to think about China not only as a potential economic oppor-
tunity, but also as a potential economic competitor. Experience has shown that to
very much be the case.

Improvement/Lack of Improvement

Today’s hearing about China’s WTO commitments is an important one. About a
year and a half ago, the Commission invited me to testify on the same issue. Much
has changed since that time, but too much has stayed the same.

China did make significant progress on WTO compliance in certain areas in 2004.
Many U.S. businesses operating in China have been able to expand their activities
there as a result of reforms brought about by China’s WTO commitments. Overall,
the U.S. China Business Council recorded “satisfactory progress” by China in the
period September 2003 to September 2004, giving it a grade of five on a ten-point
scale. It is important that we recognize the progress that China has made.

It is also critical not to overstate it, however. While some U.S. firms may acqui-
esce in a “C” from China—perhaps affected by their investments there—the role of
U.S. policymakers is to pursue a higher standard. When China joined the WTO, we
did not bargain for “just barely good enough.” We bargained for China to follow the
rules—every one, full compliance, and on time—not late, begrudging, and a la carte.

Strict compliance by China with its WI'O commitments has become even more
vital because of China’s role in the world economy. When I testified before the Com-
mission back in September 2003, I inventoried a variety of areas in which China
was out of compliance with its WTO obligations:

e quota administration and import licensing rules;

o failure to fully live up to commitments in distribution rights;

e various unreasonable regulatory burdens for service providers;

e use of standards and technical product regulations;

e industrial policy that calls for WTO-consistent measures to promote domestic
production.

In some of those areas, China made significant progress. In some areas, U.S.
firms have expanded market access, but China is still not complying fully with its
WTO commitments. In some areas, however, the same exact problems that existed
in 2003 exist today. In other areas, China has found new and innovative ways to
block trade and investment or to favor Chinese producers over U.S. (and other for-
eign) firms. So, while China has moved forward on some of its commitments, it has
not on others, leaving significantly farther to go.

Administration Allowed Culture of Non-Compliance to Emerge

In the critical first years of China’s WTO Accession, there was an opportunity to
establish the basic attitude of China toward its WTO obligations. It was possible
to establish a culture of strict compliance. Unfortunately, the Administration al-
lowed a culture of “compliance-as-you-please” to emerge. The Administration was in-
consistent and wavering; on good days it sent mixed signals to China; on bad days
it sent the wrong signal. Sometimes the Administration made strict compliance
seem like a priority; sometimes it indicated that un-related issues would trump;
sometimes it sounded like it would be tough and aggressive; sometimes it looked the
other way; sometimes it made clear that only real progress on the ground would be
acecptable; sometimes it sent a clear signal that press events with no substance or
follow through would suffice.

When granting PNTR to China, Congress took steps to make certain that the Ad-
ministration would have the tools available to both engage and pressure China to
ensure strict WTI'O compliance. At best, the Administration did not effectively use
the tools at its disposal; at worst, it eviscerated some of them. The Administration’s
record on each of the tools Congress provided is, quite frankly, sorely lacking.

—The Administration fumbled the first year of the WT'O’s annual Transitional Re-
view Mechanism, allowing China to dictate the terms of engagement, essentially
making the TRM a meaningless exercise in that year and years after.

—On the special China safeguard, the Administration sent the wrong signal to
the Chinese. After rejecting relief in each of the first three cases where the ITC
found U.S. industries had been injured, the Administration cast serious doubt on
whether U.S. industry could justify the expense necessary to bring such a case.
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—The Administration failed even to issue regulations for the special China tex-
tiles safeguard until 17 months after China’s WTO accession, while imports
from China increased substantially. When the regulations were finally issued,
they were unnecessarily restrictive. The Administration tried to backtrack and
say the regulations were less narrow than they actually appeared, but a Federal
court recently enjoined the Administration from taking this expanded view.

—The Administration failed to make good use of the Section 301 process—which
has been used as an effective source of leverage by Republican and Democratic
Administrations in the past. Last year, the Bush Administration rejected three
separate 301 investigations—refusing even to begin a simple investigation—
against China.

—The Administration barely used the WT'O dispute settlement process against
China. Although China filed its first WTO case against the United States in April
of 2002 (less than four months after joining the WTO), the Administration refused
to bring a WTO claim against China until after significant congressional pressure
in 2004. The Administration’s refusal to use the WTO dispute settlement system
to enforce U.S. rights—not only against China but also more generally—is frankly
baffling.

—Exemplifying its own failures, the Administration has attempted to claim credit
for antidumping cases brought by U.S. industry. The Administration has re-
peatedly trumpeted the fact that half of all antidumping investigations involve
China. But that is like a judge claiming credit for the work of the prosecutors—
unlike a safeguards case, the Administration has no discretion to ignore an anti-
dumping case that meets statutory standards. To the extent the Administration
has a record in this area, it is also negative—the Administration has allowed over
$300 million in antidumping duties to go uncollected over the past two years,
most of which were due on Chinese products.

—While using tough rhetoric, the Administration has consistently given China a
free pass on its currency manipulation in the semi-annual Treasury Department
report. It has most often talked quite softly, and acted not at all. The result has
been, as reported in a recent AP story, an economist from a major think tank in
China “stressed that the Chinese government is under no pressure to revalue its
currency.”

Rather than helping to establish a culture of full compliance, the Administration’s
back-and-forth, its inconsistency, its mixed and wrong signals, its premature claims
of victory, have helped produce the opposite.

Need for an Aggressive New Approach

We will never know whether the tools Congress provided to engage and pressure
China would have been sufficient had there been a far more activist approach dur-
ing the crucial first years of China’s WTO accession. The question becomes, what
do we do given where we are now; how do we change the culture moving forward?

The first step is for the Executive to change course and act in an aggressive,
proactive and consistent manner to change the culture of non-compliance that they
have allowed to build. This is critical in order to bring about real and lasting im-
provements in China’s adherence to its international trading obligations.

Immediate steps include:

o Work with other WTO members to change the terms of the annual review within
the WTO so that China can no longer dodge this process;

e Reinvigorate the special China safeguard by announcing that relief will be
granted in future cases in which the ITC finds injury unless extraordinary cir-
cumstances exist (i.e., correct application of the safeguard standard enacted by
Congress);

e Obtain a reversal of the injunction on threat cases for the special textile safe-
guard or issue on an expedited basis new regulations that allow threat cases;

o Negotiate a comprehensive approach to the textiles and apparel issue;

o Self-initiate trade remedy cases, rather than waiting for U.S. industries to be
injured;

e Gave life to the Section 301 process by self-initiating cases against Chinese prac-
tices that have cross-cutting impact;

e More actively use the WTO dispute settlement process against China;

e Make sure that China is a full participant in the new WTO Round.

If there is failure to take these steps, Congress will need to establish more effec-
tive oversight procedures and will need to consider changing U.S. laws to provide
for more aggressive approaches. For example, it may become necessary to turn the
USTR’s annual review into a Super 301-type process, a mechanism that requires ac-
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tion automatically in the areas where there has been repeated failure to achieve
compliance.

Our commercial relationship with China deserves the kind of attention evidenced
by the hearing before this Commission. Failure to pay serious attention and to take
serious action will only lead to more difficult problems in what is increasingly a set
of relationships of the first magnitude.

Cochair MuLLOY. Thank you.

Chairman D’AMATO. Thank you very much.

Cochair MuLLOY. We are delighted also now to have Congress-
man Ryan and Congressman Ney.

Congressman Ryan, it is a pleasure to meet you. You had me on
a radio show with you one time, and I appreciated that, but it is
a pleasure to have you here today. And Congressman, I thank you
so much for being here.

STATEMENT OF TIM RYAN
A U.S. CONGRESSMAN FROM THE STATE OF OHIO

Congressman RYAN. Thank you very much, you made the radio
station a little bit of money that day, so I appreciate your coming
on.

I just want to first say thank you to the Commission for all
you’ve done. I use your materials very, very often in trying to edu-
cate myself and my community through different media outlets on
the economic war that we’re in with China. I appreciate your doing
that for us.

I would also like to thank you for allowing me to testify today.
As you can see, this is really a nonpartisan issue, as we can tell
by the makeup of the Commission, and my friend, Congressman
Ney, who is here from a district just south of mine in Ohio.

How the United States deals with China on economic and secu-
rity issues is of extreme importance. Although I represent a Con-
gressional district in Ohio, our trade relationships with China im-
pact all of America. When dealing with China it is immensely im-
portant to state the obvious: while the United States might be play-
ing by the rules, China is playing to win.

The rest of the world does not have the same concept of fair play
and ethics as we do in America, and we should always be very cog-
nizant of that fact. Recently, your Commission issued a study that
ranked Ohio eighth in the number of jobs lost due to America’s
trade deficit with China. The lost of 61,914 Ohio jobs trails 211,000
jobs lost by California and 106,000 jobs lost by Texas.

When we talk about jobs being lost in communities like the ones
I represent in Youngstown, Ohio and Akron, Ohio, just south of
Cleveland, it is important for us not to get caught up in the statis-
tics. Those of us in this business seem to see numbers and just look
at numbers, but the human toll, as Congressman Levin was saying;
the ripple effect of losing these jobs to communities who have the
same needs as far as police and fire and taking care of the services
that a city provides but losing that tax base of these good, high-
wage, high-paying jobs, the effect on school districts.

In my Congressional district alone, in two of the main counties,
we can’t pass police and fire levies. We can’t pass mental health
levies, levies for libraries, levies to provide basic services, school
levies, bond issues. Regardless of what it is, we can’t pass them,
because these people are losing jobs that pay $40,000 or $50,000
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or $60,000 a year and take up jobs making $9 an hour without
health care benefits.

So the toll, as I know you talked a lot about in your report, of
us being able to compete and educating our workers and making
sure we have healthy, educated workers to compete with the Chi-
nese on a fair playing field down the line, we are not doing that
because of the human loss and the loss of the tax base in these
basic communities.

So I think it is nice for all of us to say we've got to keep edu-
cating our people. We need more engineers, because the Chinese
have seven or eight engineers for every one that we have. But if
we don’t have the resources at the local level to invest in early
childhood development, early childhood education, making sure our
schools get the job done, we're going to be whistling in the wind
for a good long time.

Your study also showed that the rising trade deficit dislocated
production that supported 1.5 million U.S. jobs. If this does not
cause concern, the following statistics definitely will: the study
found that the U.S. trade deficit with China has increased twenty-
fold over the last 14 years, rising from $6.2 billion in 1989 to $124
billion in 2003. Study after study shows we are losing ground as
we help empower a communist country that does not share our
democratic values and certainly doesn’t have our best interests in
mind.

There can be no safety for the American people without a healthy
economy and a vibrant middle class. The United States possesses
a giant economy, and its influence should be used to promote fair
trade and to not sell ourselves to the multinational corporations
that regard making money more important than basic human val-
ues.

And I find it funny, too, how we just had an election on values,
when we are dealing with a country here that basically didn’t get
talked about in the last election: forced abortion, sterilization, sup-
pression of religious freedom, all of these issues that we hold so
dear as American values, we are not dealing with this head on in
the international community.

I want to talk for a minute on the issue of currency. On the topic
of China’s currency manipulation and peg, which has been set at
$1 to 8.28 yuan since 1994, China operates in the international
trade world by giving with one hand and taking with the other. As
the economist Alan Tonelson put it, quote, think about China dur-
ing the 1990s. After devaluing the yuan in 1994 and 1996, China
helped bring on the Asian financial crisis in 1997.

For months afterwards, the region and the world held their
breath wondering if China would offset the nearly weakened cur-
rencies of its Asian neighbors by devaluing again. When Beijing de-
murred, the world cheered and credited a newfound sense of inter-
national responsibility in Beijing. Yet, China fooled nearly every-
one. While keeping the yuan stable, it boosted industrial and ex-
port subsidies and received many of the benefits of devaluation
without paying any political price, end quote.

This is classic China trade policy, and we should be very mindful
of this, as the United States encourages China to unpeg its cur-
rency. I am a firm supporter of demanding China to revalue its
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currency and drop its peg, but that is not the be-all, end-all of fix-
ing our trade problems with China. We must also reevaluate how
the United States operates in the global economy.

I would also like to make note of the comments that you made
at the very beginning of your report saying that we don’t have
much time to do this. We only have a decade or two, if we are
lucky, to be able to do this, because of the strength of the U.S.
economy now. And so, I think it’s even more imperative for us to
have this sense of urgency.

In regards to the WTO, the United States’ problem with China’s
trade practices is a symptom of a much larger problem: the inter-
nal structure of the World Trade Organization. From January 1,
1995, to October 1, 2004, there were 318 requests for consultations
in the WTO to evaluate disputes between WTO members.

Since China joined the WTO on November 11, 2001, there have
been 78 requests for consultation, and China has been named the
defendant only once, concerning its value added tax on integrated
circuits. During the same time, the U.S. has been named the de-
fendant 27 times or almost 35 percent of the time.

Essentially, the U.S. is the target for other WT'O members. We
are the target because other countries want to get into our mar-
kets. We might be the biggest economy, but we can’t promote
American interests when we are tied to having the same vote as
member countries and, in fact, a much weaker vote than even the
EU.

The EU, which is about to end its military arms trade embargo
with China, is a WTO member in its own right, as are each of its
25 member states, which totals 26 WTO members. The WTO is
made up of only 148 members. Why doesn’t the United States have
the same leverage in the WTO as the EU? Why doesn’t the WTO
take into account the size of its members’ economies? I am going
to propose in legislation that we create the likes of a Security
Council within the WTO, where the United States would have veto
power in the WTO, and it would represent the strength of our own
economy, instead of us having the same power and influence in the
WTO organization as a country that is the size of Connecticut or
Rhode Island.

We are not trying to bully—I apologize to those from Connecticut
and Rhode Island; you’ll notice I didn’t say Tennessee, Senator. We
are not trying to be a bully on the international markets play-
ground, and we want to play fair. And this is not jingoism. But we
are getting our clock cleaned by not standing up for ourselves. We
need leadership to get us out of our trade deficit with China. We
need the President and his administration to be strong in demand-
ing China and the rest of the WTO to play by the rules.

To this end, I have introduced legislation, H. Con. Res. 33, which
urges the President to take immediate steps to establish a plan to
adopt the recommendations of the United States-China Economic
and Security Review Commission in its 2004 report to Congress in
order to correct the current imbalance in the bilateral trade and
economic relationship between the United States and the People’s
Republic of China.

In conclusion, I will continue to seek a get-tough approach with
China and will introduce a number of bills that put a stop to the
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Chinese raid of American jobs and treasure. I will encourage my
peers in Congress to follow suit in helping American workers, but
we need true leadership from President Bush and this administra-
tion. So far, the Bush administration’s silence on the China trade
gap has been deafening.

Commissioners, thank you for your great work. Your Commission
was formed because of concerns regarding China’s trade policies
and trade agenda, and as your research has shown, those concerns
have, unfortunately, turned out to be true.

Thank you very much.

[The statement follows:]

Prepared Statement of Tim Ryan
A U.S. Congressman from the State of Ohio

The hearing will examine China’s record of compliance with its WT'O commitments
and explore options for using U.S. trade laws and WTO mechanisms for addressing
continuing trade problems, including China’s undervalued currency and weak en-
forcement of intellectual property protections.

Introduction

Commissioners, I would like to thank you for allowing me to testify today. How
the United States deals with China on economic and security issues is of extreme
importance. Although I represent a Congressional district in Ohio, our trade rela-
tions with China impact all of America.

Ohio

When dealing with China, I think it is immensely important to state the obvious:
While the United States might be playing by the rules, China is playing to win. The
rest of the world does not have the same sense of fair play and ethics as we do in
America, and we should always be very cognizant of that fact.

Recently, your Commission issued a study that ranked Ohio eighth in the number
of jobs lost due to America’s trade deficit with China. The loss of 61,914 Ohio jobs
trails 211,045 jobs lost by California and 106,262 by Texas. Overall, the study shows
that the rising trade deficit dislocated production that supported 1.5 million U.S.
jobs. If this does not cause concern, the following statistics definitely will. The study
found that the U.S. trade deficit with China has increased 20-fold over the last 14
years, rising from $6.2 billion in 1989 to $124 billion in 2003. Study after study
shows we are losing ground as we help empower a communist country that does not
share our democratic values and certainly doesn’t have our best interests in mind.
There can be no safety for the American people without a healthy economy and a
vibrant middle class. The United States possesses a giant economy and its influence
should be used to promote fair trade; and to not sell ourselves to the multi-national
corporations that regard making money more than anything else.

Currency

On the topic of China’s currency manipulation and peg, which has been set at one
dollar to 8.28 yuan since 1994, China operates in the international trade world by
giving with one hand and taking with the other. As the economist Alan Tonelson
put it, “Think about China during the 1990s. After devaluating the yuan in 1994
and 1996, China helped bring on the Asian financial crisis in 1997. For months
afterwards, the region and the world held their breath wondering if China would
offset the newly weakened currencies of its Asian neighbors by devaluing again.
When Beijing demurred, the world cheered, and credited a newfound sense of inter-
national responsibility in Beijing. Yet, China fooled nearly everyone. While keeping
the yuan stable, it boosted industrial and export subsidies, and received many of
the benefits of devaluation without paying any political price.” This is classic China
trade policy and we should be very mindful of this as the United States encourages
China to re-peg its currency. I am a firm supporter of demanding China to re-value
its currency and drop its peg, but that is not the be all, end all of fixing our trade
problems with China. We must also re-evaluate how the United States operates in
the global economy.

WTO

The United States’ problem with China’s trade practices is a symptom of a much
larger problem—the internal structure of the World Trade Organization. From Jan-
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uary 1, 1995 to October 31, 2004, there were 318 “Requests for Consultations” in
the WTO to evaluate disputes between WTO members. Since China joined the WTO
on November 11, 2001, there have been 78 Requests for Consultation, and China
has been named the defendant only once—concerning its value-added tax on inte-
grated circuits [the Request was made by the U.S. and that Request was resolved
by a mutual agreement between the U.S. and Chinal. During the same time, the
U.S. has been named the defendant 27 times or almost 35% of the time. Essentially,
the U.S. is the target for other WTO members. We are the target because other
countries want to get into our markets. We might be the biggest economy, but we
can’t promote American interests when we are tied to having the same vote as other
member countries, and in fact, a much weaker vote than the EU.

The EU, which is about to end its military arms trade embargo with China, is
a WTO member in its own right as are each of its 25 member states, which totals
26 WTO members. The WTO is made up of only 148 members. Why doesn’t the
United States have the same leverage in the WTO as the EU? Why doesn’t the WTO
take into account the size of its members’ economies? The United States has the
most open market in the world. We are not trying to be a bully on the international
market’s playground and want to play fair, but we are getting our clock cleaned by
not standing up for ourselves.

We need leadership to get us out of our trade deficit with China. We need the
President and his administration to be strong in demanding China and the rest of
the WTO to play by the rules. To this end, I have introduced a piece of legislation,
H.Con.Res. 33, which urges the President to take immediate steps to establish a
plan to adopt the recommendations of the United States-China Economic and Secu-
rity Review Commission in its 2004 Report to the Congress in order to correct the
current imbalance in the bilateral trade and economic relationship between the
United States and the People’s Republic of China.

Conclusion

In conclusion, I will continue to seek a get-tough approach with China, and will
introduce a number of bills that put a stop to the Chinese raid of American jobs
and treasure. I will encourage my peers in Congress to follow suit in helping Amer-
ican workers, but we need true leadership from President Bush and his admin-
istration. So far, the Bush administration’s silence on the China trade gap has been
deafening.

Commissioners, thank you for your great work. Your Commission was formed be-
cause of concerns regarding China’s trade policies and trade agenda, and as your
research has shown, those concerns have turned out to be true.

Cochair MULLOY. Congressman Ryan, thank you very much for
being here with us, and we look forward to continuing to work
closely with you.

By the way, that 2004 report was adopted unanimously by this
bipartisan Commission. That brings me to Congressman Ney. We
are delighted that you are here with us as well, sharing bipartisan
concerns from the Congress on these issues.

STATEMENT OF BOB NEY
A U.S. CONGRESSMAN FROM THE STATE OF OHIO

Congressman NEY. Thank you.

Well, thank you, Mr. Chairman, and it is good to be here with
my colleague from Ohio, Congressman Ryan. And I think the Com-
mission is important. A lot of people back home say, well, what is
really going on and, where is our future? But I think the Commis-
sion is important, and it takes the testimony; it gets some items
on the record. It helps, I think, with decisions. You all come up
with some credibility for us and some things to continue to back.

After the last decade I have been in Congress, we have worked
some issues. Mr. Becker and I saw more of each other than we
wanted to see probably for a few years on some steel issues, and
that one came out pretty good. The Stand Up for Steel Campaign,
which was a multistate campaign, came to the streets of D.C. when
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fI_’rizsident Clinton was in office and simply wanted a level playing
ield.

We lost on a couple of issues, and I give President Bush credit;
he did a 201, very controversial. Europe was upset, and some peo-
ple were upset in the manufacturing areas of the potential price on
steel. Of course, as I said at that time, when the cheap, dumped
steel came in the country, and I bought my son his car, I don’t re-
member that the price of the car went down when we had cheap,
dumped steel. But all of a sudden, the price was going up another
$1,000, which it actually probably should have been maybe $10
more. So I think a lot of things were misconstrued there.

But the 201 and the followup, I wasn’t completely happy when
the administration didn’t go the extra time, but, at the end of the
day, the President actually turned out correct on that. We got the
tariffs to where we needed them, the 30 percent, but we wouldn’t
be sitting here today, Wheeling Pittsburgh Steel and Wierton Steel
and a lot of other steel companies just literally would have folded
and went away.

And that was a 10-year process, and we worked with the com-
pany, the Steelworkers, the Independent Steelworkers Union. We
worked with citizens from six years old that came with their par-
ents to senior citizens, and it was a great effort. Unfortunately, you
can’t do that in the streets of D.C. every single time on an issue.

I will give you one other example: Dave Johnson, actually from
Congressman Ryan’s district up in Columbiana County, Ohio.
When he sells his tile overseas, it is a 56 percent tariff on his tile.
And his company has struggled. They're coming out of bankruptcy.
But he is assessed 56 percent. The Chinese tile is assessed, I think,
6 percent when it comes in here. It is just not fair. It is an unlevel
playing field. If Dave Johnson is paying 56 percent, then, the gen-
tleman from China should be paying 56 percent when it comes in
here. Now, that is not protectionism; that is common sense.

So the steel effort was great, but again, you just cannot always
bring 10,000-some people every single time; I wish you could, to the
streets of D.C. So that is why I think you are important; the efforts
vifle put out on a bipartisan basis are important in Congress to do
this.

I know my home state has been talked about and the job losses,
but I would like to also focus in on something I think is important
to mention for the record: in October of 2000, we enacted the
CDSOA, the Continued Dumping and Subsidies Offset Act, also
known as the Byrd Amendment, Senator Byrd.

That amendment appeals to foreign governments and encourages
them to comply with trade rules they negotiated with the United
States in the first place, and it lets the U.S. Government fine for-
eign companies that we judge to be selling goods in America at a
below-market price as a result of unfair trade practices such as the
illegal dumping that I spoke of and foreign subsidization. The reve-
nues of those fines are then paid to U.S. companies affected by the
unfair trade practices, which is common sense.

The World Trade Organization disagreed with the measures of
the Byrd Amendment. In August of 2004, a WTO arbitrator deter-
mined that members of the organization could impose retaliatory
countermeasures. The arbitrator’s findings are problematic, how-
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ever, because neither the WTO nor our trading partners have been
able to demonstrate that they have suffered any adverse trade ef-
fects caused by the implementation of the Byrd Amendment. Thus,
the U.S. is not required by either U.S. law or WTO jurisprudence
to repeal the law or to pay compensation to any of our trading part-
ners.

The Byrd Amendment has impacted the United States economy
favorably. It is a good amendment. It has allowed American steel
producers to compete against unfair trade practices. For instance,
the Congressional Budget Office estimates that there are currently
over 130 antidumping orders relating to iron and steel mill prod-
ucts, 30 relating to iron and steel mill pipe products, and 30 relat-
ing to other iron and steel products.

In the past, there have been three disbursements under the Byrd
monies, distributing over $231 million for fiscal year 2001, $330
million for fiscal year 2002, $190 million for fiscal year 2003, and
approximately $234 million for fiscal year 2004. These figures, com-
bined with the fact that the United States faces a trade deficit of
over $500 billion with China, clearly suggest that something must
be done to ensure the viability of our American steel industry.

The Byrd Amendment assists many steel producers by enabling
them to pay down accumulated debt, to obtain working capital and
remain viable to keep the jobs going for the people that live in the
communities. This includes providing affected steel companies with
the means to invest in new manufacturing facilities, equipment,
technology and worker retraining to ensure that they may continue
to compete despite facing the continued unfair and illegal trade
practices of foreign producers.

By doing so, the Byrd Amendment assures that American steel
workers do not have to jeopardize their livelihood, and they do not
have to lower their standard of living or quality of life. The Byrd
Amendment puts America first, frankly.

I'd like to mention that members of the domestic steel pipe tube
and fittings industry strongly support the Byrd Amendment, while
the industry’s largest producers, such as Wheatland Tube Com-
pany, which operates Seminole Tubular Products in Cambridge,
Ohio, in the district I represent, was established in 1986 as an ex-
pansion from their Houston, Texas operations and employs 120
workers, who are provided with good-paying jobs and benefit the
local economy. So I just wanted to mention the one manufacturer,
but I just wanted to point out that the Byrd Amendment is impor-
tant.

Let me just sum up by saying that we can compete when it is
a fair, level playing field. I haven’t gone into the entire other im-
portant issues of human rights of Chinese women that are worked
28 days out of a month, given one day off; when they are 28 years
old, they are retired because they are worn out. All of the things
that are going on, and I know my colleagues have talked about.
Those are important, too.

I hope one day that the Chinese people get tired of the pollution
cloud above Beijing, and they get tired of making what I would con-
sider slave labor, and they stand up to the government to say we
want a different situation. It will improve their lives, and frankly,
it will make a more level playing field here.
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I want to stress, 25 years ago when I was a state rep, I might
have came out to Washington and said protectionism, and we’ve got
to stop all imports. Now, when I was a kid down in Bellaire, Ohio,
if I picked up at G.C. Murphy’s a foreign toy, I got backhanded po-
tentially by my dad until I put that toy down. You just didn’t buy
foreign things. I know life has changed in the United States, but
I've got to tell you: the attitude has changed, too. It’s not a protec-
tionism. You're not hearing protectionism from the companies, and
you're not hearing it out of the unions. Again, 25 years ago, we
might have taken a line like that, but we understand the global
market and the global economy.

But it’s just not fair. It is not fair at all, and this is not fair com-
petition. When I was asked to vote permanently for the WTO, for
China’s entry, which I didn’t do, I can remember my friends in the
National Cattleman’s Association said, after all, we are going to be
able to sell some cattle; this will be good for the jobs.

Ask them today, because I do, how many herd. I think it’s two
herd, 1,500 total to China, because guess what? Our cattle maybe
needed to be tested more. It wasn’t clean enough. They’ll find 100
reasons; they’re smart; they really are. Theyll find 100 ways to
skin that cat plus five more.

So I think that it is going to take a bipartisan cooperative effort.
You're keeping the issues alive. The effort has to be there with the
administration and Congress to simply say give us a level playing
field. It is better for the Chinese people, for their condition, and it’s
better for us, too.

So I thank you for the important job that you have, and thank
you for letting me be here.

[The statement follows:]

Prepared Statement of Bob Ney
A U.S. Congressman from the State of Ohio

Mr. Chairman, Members of the Commission, thank you for allowing me to join
you today to discuss this very important issue.

Over the past decade, America’s manufacturing base has been severely harmed
and countless high-paying jobs have been lost as the result of foreign governments
who have chosen to engage in unfair trade practices. Of these foreign nations—
China has been one of the most egregious offenders. Year after year, China has con-
sistently refused to follow the rules of international fair trade, and I for one do not
believe we can have free trade, without fair trade.

My home state of Ohio has experienced the loss of 170,000 manufacturing jobs
since 2001. In the steel industry, more than three dozen U.S. steelmakers, including
the former Weirton Steel Corporation (now International Steel Group—Weirton) and
Wheeling Pittsburgh Steel Corporation, were forced into bankruptcy after unfair
steel imports, many of which came from China, flooded the market in the late
1990s. In recent years, America’s domestic steel producers have reduced production
capacity, closed numerous inefficient mills, and significantly cut jobs.

As a result of these and other unfair trade practices, in October 2000, Congress
enacted the Continued Dumping and Subsidy Offset Act (CDSOA), also known as
the Byrd Amendment. The Byrd Amendment appeals to foreign governments by en-
couraging them to abide by the very trade rules that they negotiated with the
United States in the first place; it lets the U.S. Government fine foreign companies
that it judges to be selling goods in America at below-market prices as the result
of unfair trade practices such as illegal dumping and foreign subsidization. The rev-
enue of these fines is then paid to U.S. companies affected by unfair trade practices.

The World Trade Organization, however, disagreed with measures of the Byrd
Amendment, and in August 2004 a WTO arbitrator determined that members of the
Organization could impose retaliatory countermeasures. The arbitrator’s findings
are problematic, however, because neither the WTO nor our trading partners have
been able to demonstrate that they have suffered any adverse trade effects caused
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by the implementation of the Amendment. Thus, the United States is not required
either by U.S. law or WTO jurisprudence to repeal the law, or to pay compensation
to any of its trading partners.

The Byrd Amendment has impacted the U.S. economy favorably. It has allowed
American steel producers to compete against unfair trade practices. For instance,
the Congressional Budget Office estimates that there are currently over 130 anti-
dumping orders relating to iron and steel mill products, 30 relating to iron and steel
pipe products, and 30 relating to other iron and steel products. In the past, there
have been three disbursements of CDSOA monies, distributing over $231 million for
FY2001, nearly $330 million for FY2002, $190 million for FY2003, and approxi-
mately $234 million for FY2004. These figures, combined with the fact that the
United States faces a trade deficit of over $500 billion with China, clearly suggest
that something must be done to ensure the viability of our American steel industry.

The Byrd Amendment assists many steel producers by enabling them to pay down
accumulated debt, to obtain working capital and remain viable. This includes pro-
viding affected steel companies with the means to invest in new manufacturing
facilities, equipment, technology, and worker retraining to ensure that they may
continue to compete, despite facing the continued unfair and illegal trade practices
of foreign producers. By doing so, the Byrd Amendment ensures that American
steelworkers do not have to jeopardize their livelihood, and that they do not have
to 1(f>_wer their standard of living or quality of life. The Byrd Amendment puts Amer-
ica first.

I would like to mention that members of the domestic steel pipe, tube and fittings
industry strongly support the Byrd Amendment. One of the industry’s largest pro-
ducers is Wheatland Tube Company, which operates Seminole Tubular Products
Company in Cambridge, Ohio which is in my Congressional District.

It was established in 1986 as an expansion from their Houston, Texas operations
and today employs 120 workers who are provided with good paying jobs that benefit
the local economy. For a 128 year period involving four generations, this company
has held its place as one of the last U.S. manufacturers that is family owned and
operated. This company has received offset distributions over the past few years
under the CDSOA which have helped them direct resources to their manufacturing
operations. While these financial benefits have been helpful, the company today is
also struggling with the competition of a surge in imports from China which is con-
tributing to grave economic conditions. In fact, these imports have directly been at-
tributed to recent layoffs of approximately 200 workers at Wheatland’s Sharon,
Pennsylvania facility.

While these U.S. companies are prepared to compete head-on with foreign com-
petitors, they must also be able to compete fairly. As has been noted by others
today, imports of a variety of products from China have been taking even greater
percentages of market share for numerous producers and growers. In the standard
pipe industry alone, imports skyrocketed from 9,849 tons in 2002, to 92,043 tons in
2003 and 266,661 tons in 2004. The industry fears that these numbers will only
grow in 2005 and therefore it will be important that companies like Wheatland and
others are able to use the trade laws to remedy these unfair trade practices which
threaten the future of the industries.

The Continued Dumping and Subsidy Offset Act enjoys a massive amount of sup-
port from a diverse group of U.S. businesses as well as a large majority of the
United States Congress. And in order to ensure that American steel can compete
and survive these illegal and unfair practices of other countries, Congress should
continue ... it must continue ... to be involved in reaching a favorably negotiated
solution at the WTO.

N Cochair MuLLOY. Congressman, thank you very much for being
ere.

Chairman D’Amato wanted to make a comment.

Chairman D’AMATO. Congressman Ney, I wanted to congratulate
you on that very powerful testimony and also on your comments
about how we can be competitive in this as long as we have a fair
playing field and also your comments on the Byrd Amendment. As
you may know, about half of the duties that we are owed as a re-
sult of the Byrd Amendment cannot be collected because of the be-
havior of Chinese exporters and their agents, and there was legis-
lation passed last year in the Senate to correct that. Unfortunately,
it didn’t go all the way, and we hope that we will get that.
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Senator Byrd is coming this morning to talk about his Byrd
Amendment; we hope that we can get some support to get that
through this year, and that would about double the fines that we
can pick up. Most of that behavior is Chinese imports, about 90
percent of the uncollected fines from Chinese exporters.

Thank you very much for your testimony.

Congressman NEY. Thank you, sir.

Cochair MULLOY. We are going to take a short break until a new
group of Congressmen and Senators arrive.

[Recess.]

Cochair MULLOY. Senator, thank you for being here.

Senator SCHUMER. Oh, thank you.

Cochair MULLOY. We are delighted to have with us now Senator
Schumer from New York, who has been out in the forefront of this
issue dealing with the Chinese currency manipulation. Senator, we
are honored by your presence.

STATEMENT OF CHARLES E. SCHUMER
A U.S. SENATOR FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, and the honor is mine. I want to
thank the Commission for the great work that it has done. I will
be joined shortly by my colleague and partner in this endeavor,
Senator Lindsay Graham of South Carolina.

First, I want to thank you all for the opportunity to address this
very distinguished Commission on an issue that is so vital to our
economic security. While I am happy to be here with all of you, I'm
not happy that a year and a half has passed, and at least on the
issue that Senator Graham and I are working on, virtually nothing
has happened. In sum, we’ve gotten nice words from China repeat-
edly and no action.

I was also, frankly, disappointed that the President did not ad-
dress this, which is going to be one of the most major issues of the
decade, in his State of the Union Address, but I look forward to
working with the administration and seeing if we can get them to
take a more proactive role.

Now, I want to recognize my two colleagues in this, which are
Senator Graham, who I mentioned; also, Congressman Sandy
Levin, and I know he spoke earlier, and we're all working together
on this. They’ve been great partners in the fight.

Now, we are here today because we continue to be concerned
about China’s many misdeeds. The list is long. China manipulates
its currency, violates intellectual property laws, limits access to
their markets subsidizes Chinese companies, all of which leads
them to fail to comply with many WTO rules.

I'm going to talk about currency manipulation, but it is just so
frustrating, ladies and gentlemen, every place I go in New York, I
hear stories about how China is not playing by the rules. Let’s as-
sume that we are all 100 percent free traders, that the Ricardo the-
ory is alive and well. Still, China doesn’t play by the rules. And
with all of the natural advantages of free trade that they have, for
them to try to grab that extra $10 billion or $20 billion in trade
account is to me just appalling.

I am going to deviate a little from my text and tell you one little
story. Cortland, New York, is an industrial town 30 miles south of
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Syracuse. It has had rough times. It is where they used to make
Smith Corona typewriters. Anyone bought one of those lately? Buck
Bemeers, which made a lot of ball bearings was there.

But the one saving hope of Cortland is a company called Mari-
etta, not Martin Marietta; a different Marietta. It employs about
1,000 people. It’s growing. It’s adding about 100 people a year. But
the head of Marietta called me, and he wanted to share with me
his problems. I went and visited the factory.

What Marietta makes is something you have all used. They
make the little soaps and shampoos when you go to a hotel and
motel that are in your bathroom, and the way they have garnered,
they are the leaders in this, and the way they garner it is they sign
a contract with the leading hotel chains and say all you have to do
basically is pick the size of the soap, the smell of the shampoo; we
will make it, and we will make sure that every room in your hotel
chain worldwide has the soap and shampoo, et cetera, that you
want.

One country doesn’t let Marietta’s products in: China. So when
they sign a contract with Hilton, they will cover all of Hilton’s ho-
tels everywhere in the world but China, and China now makes its
own little shampoos and soaps. They are busy competing with
Marietta not only in China but also in East Asia and now Europe,
using the protected base of China, which they can charge whatever
th}sy want, because there’s no competition, to then compete else-
where.

I said to the head of Marietta, Mr. Florescu, why don’t you go
take this to the WTO? And he said, well, in about eight years, I
will get a ruling, and we will be out of business.

Now, I hear a story like that over and over and over again. I
hear it from large companies; I hear it from small companies.
These are not debatable; these are not issues maybe free trade or
not free trade, this or that. And so, it adds to the frustration when
China so openly violates the maxims of free trade.

I am going to get to currency now—the impact of China’s under-
valued currency in our home states and the toll it’s taking on work-
ers is not improving. Actually, the toll it is taking on our nation
is detrimental to our economic vitality. All of us here represent
broad sections of the country, and our presence at this hearing il-
lustrates the importance of this issue.

As the Commission knows, China’s currency, the yuan, has been
tightly pegged to the U.S. dollar since 1994 at a rate of approxi-
mately 8.28 yuan to the dollar. During the past 10 years, the Chi-
nese economy has grown dramatically. In 2004, GDP growth was
approximately 9.5 percent; it’s averaged 8 percent over the last two
decades.

But because China continues to peg its currency, in 2004, we saw
record trade deficits with China. As of November last year, our
record trade deficit with China grew by 25 percent. That is one
quarter of our national trade deficit. China’s foreign reserves are
estimated to be $609 billion, and on Monday, February 7, we will
get the full picture when the trade numbers are released. If there’s
anything you can be certain of, it’s the situation has gotten worse
since 2003, when China’s official reserves rose from $154 billion to
$403 billion.
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The job losses here in America have been devastating. The
United States has lost close to 3 million manufacturing jobs, 90
percent of which were in the last five years. In my State of New
York, we have lost 100,000. And last year, we saw a huge deficit
in the area of advanced technology products, an area of strategic
importance to our country. Losses in this particular field raise the
question of whether in the world in which we live, the United
States can afford not to have expertise in the techniques and tech-
nologies that are used to manufacture the tools and sometimes
weapons we use to defend ourselves.

Now, most experts say we are witnessing a dramatic and rapid
shift of manufacturing capability from the U.S. to China. But man-
ufacturing is not the only place that’s hit. Manufacturing has been
hardest hit, but manufacturing jobs are not the only ones at risk.
When manufacturing jobs are lost, so are jobs in trucking and
warehousing and banking and insurance. There’s a chain effect.

So we know there’s a real problem. Now, I don’t want people to
think that I think that the manipulation of the currency is the only
reason this has happened. There are many, many other reasons.
But this is a serious problem, and it’s a problem where, at least
on an intellectual basis, there’s a consensus: no one thinks the Chi-
nese should manipulate their currency.

In the last year, we have found some unusual partners. Who is
suffering from this manipulation now? The Europeans. Because the
Chinese currency is pegged, the Europeans pay the price in terms
of currency ranges, and since you can’t have the yuan float, it puts
new pressure on the euro, and as you know, the euro in regards
to the dollar is higher and higher each day, and that has hurt the
Europeans.

So there seems to be almost a world consensus that what the
Chinese are doing is wrong. Compare them to India: India is a
country that is also taking jobs and has its own trade problems,
but overall, India plays far more fair and closer to the rules than
the Chinese. The Indian model would be one that you could look
at and say hey, this is how it ought to work. I'm not sure I agree
with that, but at least you could make an intellectual argument
that that is the case. You can’t do that with China.

I'm going to put my entire statement in the record, because it’s
lengthy, but let me tell you: for one year, Senator Graham and I
have been asked by the administration, a year ago when we intro-
duced this bill and spoke to you about it, to slow down and let
them try to do this by negotiation. I couldn’t agree more. Negotia-
tion is the best way to go.

But we have gotten nowhere. Negotiation hasn’t produced a
thing in terms of creating fairness, and it is my judgment that the
Chinese will only move when they think they are being forced to,
when they see the alternative is worse, because on area after area
in trade, there is virtually no cooperation, and so, we are going to
move this legislation this year.

My hope is when it passes the Senate, and I believe it will at
some point during the next six months, that the Chinese say okay,
we'll negotiate. We’'ll set a better rate. And we’re not demanding
that it be done in one year overnight; we understand there has to
be some transition, but the bottom line is that we can no longer
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afford to wait. We have enough to deal with, with the changing
world under the rules of free trade. We ought to at least make it
fair and make it right, and we don’t even have to reach the issue
of whether free trade is the right way to go and whether the Ri-
cardo rules work anymore and what we ought to do about them.

We have 10 sponsors of our bill, bipartisan, Democrats and Re-
publicans, and this is the year. We are going to move it, and I hope
we don’t have to, but I don’t think we have any choice.

I'm ready for your questions.

[The statement follows:]

Prepared Statement of Charles E. Schumer
A U.S. Senator from the State of New York

I want to thank you for the opportunity to address this distinguished Commission
on an issue that is vital to our economic security. While I am happy to be here with
you all, I am not happy that a year and a half has passed and we are still battling
this issue. I would like to recognize two individuals for their tremendous leadership
on the issue of currency manipulation. They are Senator Lindsey Graham and Con-
gressman Sander Levin (who I know spoke on the earlier panel.) Both of these
Members have been great partners in this fight for fairness and I look forward to
working with them on this issue in the 109th Congress. I am also delighted to be
joined here today by my esteemed colleagues in the Senate, Robert Byrd, Mike
DeWine, Mary Landrieu and Byron Dorgan, and my colleagues in the House, Con-
gressmen Bob Ney and Sherrod Brown.

We are all here today because we continue to be concerned about China’s many
misdeeds. The list is long. China manipulates its currency, violates intellectual
property laws, limits access to their markets, subsidizes Chinese companies—all of
which leads them to fail to comply with many WTO rules. But, today I will not focus
on all of these issues. Just one. Currency manipulation.

The impact of China’s undervalued currency in our home states and the toll it
is taking on our workers and businesses are not improving. Actually, the toll it is
taking on our nation is simply detrimental to our economic vitality. All of us here
today represent a broad cross section of the country and our presence at this hear-
ing 1llustrates the importance of this issue and this hearing to the United States
and the future of our economic security.

As this Commission knows, China’s currency, the yuan or renminbi, has
been tightly pegged to the U.S. dollar since 1994 at a rate of approximately
8.28 yuan to the dollar. During the past ten years, China’s economy has
grown dramatically. In 2004, China’s GDP growth was approximately 9.5%,
averaging over 8% annually for the past two decades.

Because China continues to peg its currency, in 2004 we saw record trade
deficits with China. As of November of last year our trade deficit with
China grew by almost 25 percent. This number represents one quarter of
our national trade deficit. Today, China’s foreign reserves are estimated to
be over $609 billion. On Monday, February 7th, we get the full picture
when the trade deficit numbers are released. If there is anything I can be
certain of it is that the situation has gotten dramatically worse since 2003
when China’s official reserves rose from $154.7 billion to $403.3 billion.

China has enjoyed unparalleled economic success, but only by flaunting the rules
of international trade. While China continues to enjoy its questionable success,
American workers are fighting for their livelihoods.

Our job losses have been devastating. The United States has lost close to
3 million manufacturing jobs—90 percent of all the jobs lost in the last five
years. In my state of New York we have lost approximately 100,000 manu-
facturing jobs and it continues to grow every day. The most discerning part
is that the manufacturing sector is less than 14 percent of the American
workforce.

Three million jobs lost clearly shows that millions of America’s hardest working
people find themselves unjustly in the ranks of the unemployed in part because of
unfair Chinese trade practices. When these jobs and skills leave this country they
are not coming back.

Last year, we saw a huge deficit in the area of advanced technology prod-
ucts—an area of strategic importance to our country. Losses in this par-
ticular field raises the question of whether, in the world we live in, the
United States can afford to not have expertise in the techniques and tech-
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nologies that are used to manufacture the tools and sometimes weapons we
must use to defend ourselves. I would say, “we can’t afford to.”

Many experts believe that we are witnessing a rapid shift of manufacturing capa-
bility from the United States to China. Mostly because both Chinese companies and
some U.S. companies are drawn not only by the low cost of quality labor, but also
by the added benefit of a 15 to 40 percent purchasing power advantage. China’s
emergence as a manufacturing powerhouse at the expense of the United States
raises significant economic security concerns and the question of whether a country
that loses its ability to produce tangible products will long remain an economic
power.

While manufacturing has been hardest hit, manufacturing jobs are not
the only ones at risk. When manufacturing jobs are lost, so are jobs in
trucking, warehousing, banking and insurance. There is a chain effect that
reduces the overall productivity of the U.S. as a location of economic activ-
ity. Some studies indicate that each manufacturing job generates over four
other jobs, the highest multiplier of any industrial sector.

We are also witnessing the loss of jobs much higher up the value chain.
These were the very jobs that people displaced by manufacturing were sup-
posed to move into. In fact the new economy was supposed to be based in
information technology and services—jobs like engineers, designers, radi-
ologists, stock analysts, accountants, and researchers, in addition to cler-
ical, customer service and telemarketing workers.

But now those jobs are also leaving the U.S. at a rapid rate. What jobs
will be left for American workers when all these jobs move overseas?

My colleagues and I hear the real life impact of these losses countless times in
our home states. A local business works hard to succeed in the world market. They
know it is tough under the new rules of globalization. But they are ready, willing
and able to compete.

But when they face a competing good or service coming here from China, which
gets a 40% price break, it makes 1t impossible to make a profit or stay in business.

I have watched plant after plant close in upstate New York over the past few
years because China’s unfair advantage allows them to sell their products lower
than the cost of the materials used to produce them. Month after month we have
watched our largest export industry—the manufacturing sector—take it on the chin.

Don’t get me wrong—I am fully aware that there are other factors re-
sponsible for the pain in our manufacturing industries. But this problem
is a serious one and one we can address. It is important we do so—as Presi-
dent Bush himself has acknowledged—the state of our manufacturing
sector is clearly one of the driving factors in our nation’s current and
prolonged economic difficulties.

The Administration has made clear that our country’s manufacturing ca-
pability is a matter of national security. Yet they have taken no definitive
action to address this problem. This brings me to another area of grave
concern.

The Administration has engaged in quiet diplomacy for years now and it
continues to fail. Over the past several months President Bush, Secretary
Snow, Secretary Evans and Ambassador Zoellick have all attempted to
convince China’s leaders to revalue their currency. And, every time the
Chinese government has made it clear they are working on their own
schedule. And what does the Administration do? Continue to talk.

China continues to thumb their nose at us because the Administration
lets them. The Administration continues to use diplomatic measures that
clearly do not work.

The Treasury Department in their bi-annual reports to Congress continues to
refuse to acknowledge that the Chinese are even manipulating their currency.

When we call China’s misdeeds to the attention of the Administration
they choose to ignore us. In the fall of last year the U.S. Trade Representa-
tive rejected the Section 301 petitions filed by the Fair Currency Alliance
and the Congressional Currency Coalition led by Congressman Levin and
me. Many groups such as ours have utilized the tools in place to protect
against the injury caused by China’s undervalued exchange rate, but re-
peatedly have been unable to find support in an Administration that claims
to understand the importance of an industry that is vital to our nation’s
economic success.

Teddy Roosevelt once advised that the best negotiating strategy was to,
“speak softly and carry a big stick.” Taking that advice we had hoped quiet
enctl){m('lagement could get China’s leadership to see the light. It has not
worked.
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In late September of last year the Treasury issued a joint statement with
China in which it “reaffirmed” China’s promises to “push ahead firmly and
steadily” to end its currency manipulation practices. Two days later, the
Deputy Governor of the People’s Bank of China made clear that China had
no intention of addressing this issue in a meaningful timeframe, stating:
“We have already said, time and again, that we are moving towards more
market-based, supply-and-demand based, exchange rates. How long it
takes, I don’t know. ... Because China has an 8,000-year history, a decade
is truly a short period. I have been asked numerous times, ‘What is the
timeframe?’ I tell them, ‘No timeframe.’”

More recently, on January 12, 2005 China’s Commerce Minister Bo Xilai
told Former Secretary of Commerce Donald Evans: “Judging from the view
of friends and judging from the achievements of your work, I should say
that 70 percent of what you have done has been pretty good.”

While it is certain that this statement was not intended as flattery, a brief
look at Chinese history reveals that it was probably more insulting than it
even appeared. An expert in Chinese history explained to me that after
Mao Zedong died in 1976, Deng Xiaoping took over as supreme leader of
China. Deng, who had been purged by Mao three times before taking power
after his death, famously declared that Mao’s role in history was “70 per-
cent positive and 30 percent negative.” This would later come to be known
as the seven-three formula. Many China experts believe that Deng had
really believed that Mao’s contribution had been the opposite, 30 percent
good and 70 percent bad. As such, although there is no way to know for
sure, Bo Xilai’s claiming Sec. Evans was 70 percent “pretty good” was, in
fact, a way of saying he has done more harm then good.

So, because China has given us no other choice and our Administration
has given us no other choice, it’s time now to bring out the big stick.

Today, Senator Graham and I are introducing a straightforward bill that
we feel will level the playing field. We are joined by 10 of our colleagues—
this is a bi-partisan effort. Senators Reid, Durbin, Kohl, Dole, Bunning,
Stabenow, Dodd, Levin, Clinton and Bayh have joined us today to intro-
duce a bill that allows for a 180 day negotiation period between the U.S.
and China, if the negotiations are not successful, a temporary across the
board penalty will be applied to all Chinese products entering the United
States—a penalty that corresponds to their estimated currency advantage.

Since economists estimate China undervalues its currency between 15
percent and 40 percent, our bill institutes a stiff 27.5% tariff, the mid-point
of those figures. If China ends it unfair play, this tariff will never have to
be levied. I have always said that this is not my first choice of action. The
Chinese government can easily avoid all of this action by taking the re-
sponsible steps to revalue its currency to reflect its fair market value.

Our bill is compatible with the rules governing international trade set by
the World Trade Organization. The Chinese government’s trade practices
are deeply harming a vital U.S. industrial sector. They are damaging the
manufacturing industry almost beyond repair.

China’s trade status has long been debated. It has at times been a very conten-
tious debate in this very body. Over the years Members have been deeply concerned
about China’s human rights policies, its commitment to democracy and basic free-
doms, its military intentions, and its trade practices.

But, China had long sought the status of full membership in the world trading
community and formally entered the WTO on December 11, 2001, nearly four years
ago. And many of us supported them by voting in favor of China’s permanent most
favored nation trade status.

But we did it with an understanding that—as U.S. trade negotiators had ar-
gued—the Chinese government was fully committed to eliminate many of its trade
distorting practices within a short period of time. As we know, one of the major
areas of focus and concern was China’s currency practices. Yet on the one-year anni-
versary of China’s entry into the WTO, the United States Trade Representative
issued a report that raised serious concerns over China’s compliance with its WTO
commitments. Today we are still talking about those same concerns.

We think there is no more broad based and serious violation of the spirit
and rules of international trade than a purposefully undervalued currency.
When those conditions are violated, the system must respond or else the ac-
tions of one nation will upset the whole global balance.

China’s undervalued currency is not simply a United States issue or
problem. China’s manipulation has become a real threat to our global
economic system. With the yuan pegged to the dollar, and as the dollar
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weakens against the euro—China’s currency also falls against the euro.
This evolution, if not corrected immediately, threatens to cause weakness
in the European economy, thus, threatening the entire global economy. Our
international partners are deeply impacted as well, and the strength of our
international trading system is called into question when one of the largest
trading nations in the world does not abide by the rules and spirit of inter-
national trade agreements.

So it is in the interests of free trade—in defense of free trade—that we are urging
action. We cannot turn our backs and allow one major nation to engage in mer-
cantilist policies.

China’s continued flaunting of the rules and spirit of international trade under-
mines the validity and authority of our international agreements. And the failure
of the U.S. to hold China accountable demonstrates an absence of traditional U.S.
leadership on world trade issues.

As their economic data vividly illustrates, China has benefited greatly from mem-
bership in the world economic community. Their economic growth has been enor-
mous. We feel strongly that it is only fair that they abide by the terms and spirit
of the community’s rules and responsibilities.

Our bill serves to support the very foundation of free trade. As we know, free
trade is a delicate balance. It rests on certain conditions—multiple nations both
weak and strong abiding by a common set of rules.

For all these reasons, my colleagues in Congress and I feel we must take legisla-
tive action to hold China accountable to the commitments it has made to the United
States and the international community.

For the good of American workers, and for the sake of our international trading
partners and free trade systems, it is time to hold the Chinese government account-
able for its unfair and illegal currency practices.

Thank you for allowing me to speak today at this very important hearing.

Cochair MULLOY. Senator Schumer, I thank you again.

Senator SCHUMER. Can I ask consent that my entire statement
be included in the record——

Cochair MULLOY. Oh, absolutely.

Senator SCHUMER. Thank you.

Cochair MULLOY. Senator Schumer, just a couple of things I
wanted you to know: we've invited the Treasury Department to
come to a couple different hearings here to talk about how they can
maintain that China is not a currency manipulator in these reports
that they send to the Congress that Congress required in law in
the 1988 trade bill.

Yet, they say they’re going over to negotiate with the Chinese
about currency manipulation but fail to fulfill their statutory duty.
It’s an amazing situation

Senator SCHUMER. Yes, it is.

Cochair MuLLOY.—and they refuse to come here, because we
want to ask them questions how they figure that out.

Senator SCHUMER. I'll tell you one thing, Commissioner: I re-
member once about nine, 10 months ago, Secretary Snow was going
to China to, quote, negotiate, and the Chinese said before he land-
ed, don’t even talk about this; we’re not changing. That’s some ne-
gotiation.

Cochair MULLOY. The other point I wanted to mention, in the
1988 trade bill, I think you had the primary dealers amendment.

Senator SCHUMER. That’s the model.

Cochair MULLOY. That’s the model, and maybe you just want to
take that and spin off that for a minute.

Senator SCHUMER. Let me explain that: you know, we always
face these situations. It’s never been as broad as currency manipu-
lation, which, of course, affects every product, manufacturing, serv-
ice, whatever. But when Japan was growing, they did the same
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thing. Growing countries tend to do this. And, our bill, for instance,
does not apply to tiny little countries that peg their currency to the
dollar; they need that kind of stability. But when you become a big,
big power, when you have such a huge trade surplus, balance of
trade surplus, then, it matters.

Well, Japan was very strong in 1986, but they weren’t that
strong in financial services, and they wanted to become big players
in financial services, obviously of great importance to my home city
of New York. And they wouldn’t let American companies in. If you
were a New York or an American bank, you couldn’t open an ATM
machine in Japan. If you were a New York securities firm, Merrill
Lynch was not allowed to buy a seat on the Tokyo Stock Exchange.
They said there was no room; that it was all taken up by Japanese
companies. And I became frustrated: well, what did the Japanese
really want? They wanted to become primary dealers, which meant
that they could sell the currency, they could underwrite bonds, U.S.
Treasury bonds, which is big prestige and brings you a whole lot
of benefits.

So I put in a bill when I was a Congressman that said the Japa-
nese, no country could become a primary dealer unless their mar-
kets were open to us. It was the same outcry that I heard about
this bill, everything the same: A, it will create a trade war. Well,
it’s not going to create a trade war, because trade is in the interest
of both countries, and the economies of both countries would go
down if that happened.

B, the Japanese then had all our currency. They’ll dump our cur-
rency. Well, we knew that wouldn’t happen, because that would be
cutting their nose to spite their face. They have $1 trillion or $100
billion in U.S. Treasuries. They’re not going to try to drop the price
of their whole investment, because they can’t sell it all at once,
that kind of amount, on the market. So they’d sell a little bit of it,
and then, the price goes down, and the rest of their investment is
worse; all of these things.

But we persisted in our bill. I passed it in the House of Rep-
resentatives. It took a lot of work, lot of resistance, just as there
is, there’s resistance in the Senate. This is the wrong approach. No
one disagrees with the result of our legislation, but it’s the wrong
approach. And it’s not the best approach. I would much prefer to
see this done by negotiation.

But anyway, we passed this in the House, and all of a sudden,
the Japanese opened up their markets, and it created thousands of
jobs in New York and elsewhere in the United States, and it was
better for both countries, because there was free competition in
both places. It was an area where we had an advantage, we still
do, thank God, banking, securities, insurance, and it worked.

And so, I'm not deterred by the editorial boards or the others, the
nay sayers who say, who paint these pictures of gloom and doom,
because I've been through it once before, and I'm confident we'’re
going to get this done.

Cochair MULLOY. Senator, just one comment: we are having testi-
mony later today from a lawyer with the Collier Shannon law firm
who has done a brief showing how the Chinese currency manipula-
tion violates both its IMF and WTO obligations and setting forth
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a pathway maybe even to bring a WTO case. We'll make sure that
your staff gets a copy of his statement.

Senator SCHUMER. I'd love to see it. I'd love to see it.

Cochair MULLOY. Can you stay for a few questions, Senator?

Senator SCHUMER. A few questions, yes; I have to go to the Judi-
ciary Committee but——

Cochair MULLOY. Commissioner Wessel.

Commissioner WESSEL. Thank you, Senator, for all your work
over a very long period of time, not only in the House but for what
you continue to do, and if I remember correctly, you have just
gained a seat, you have earned it as well, on the Trade Sub-
committee, I believe, of the Finance Committee.

Senator SCHUMER. I am; I'm on Finance. It was my goal in life
to get on the Finance Committee.

Commissioner WESSEL. Well, you have achieved your goal.

Senator SCHUMER. Here I am, Lord.

Commissioner WESSEL. It’s great news especially because of your
leadership on this issue.

We heard from I think it was Congressman Ney just a couple of
minutes ago about a manufacturer in his district that faces a 56
percent tariff on the products they make going into China; only 6
percent here. You mentioned Marietta. We have seen a number of
companies all across this country raising concerns.

At the same time, we are engaged in the Doha Round, which is
about to confer additional benefits on the members of the WTO in
terms of lower tariffs. Some have started to question whether we
should start phasing benefits in, that, for example, a country like
China, you're able to engage in the negotiations at the WTO, but
we put the new trade benefits on the shelf until there is some cer-
tainty that you have actually complied and enforced your previous
commitments; again, all the various things you’ve talked about,
distribution rights, et cetera.

What are your views of that, of letting them participate but basi-
cally saying until you comply, you don’t get the rest of the benefits?
Let’s not give it to you right away.

Senator SCHUMER. I don’t think there’s probably a set rule. Some
cases, it would work; hold everything back, in others, it would
work, use carrots and sticks.

I've got to tell you: to me, if we have the will, we will get this
done. It’s a question of will. And I've talked to Secretary Snow.
He’s a fine man. I knew him when he was the head of the CSX
Railroad, when they had all those changes, when they took over
Conrail. We had a lot of issues in upstate New York, and he was
very supportive.

But there is no will, and so, I don’t think I have to tell you. I
think until the Chinese see the handwriting on the wall, and
they’re going to be forced to change, they’re not going to change.
And we can beat around the bush and come up with, you know,
twist the dials a little on the approaches. I don’t put much faith
in it. Otherwise, they might have shown us a little bit of change
themselves, which they have not.

Cochair MULLOY. Chairman D’Amato has a question, Senator.

Senator SCHUMER. I'll take one from the Chairman, and then, I
want to let my colleagues speak.
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Chairman D’AMATO. Very quickly, Senator, thank you very much
for your very powerful testimony, and we think that we’re a prod-
uct completely of the legislature, and you are our main client, our
only client, and we think legislative will has credibility with the
Chinese.

Last year, we made a recommendation that the U.S. look at
bringing a currency case in the WTO.

Senator SCHUMER. Yes.

Chairman D’AMATO. Since that time, we have visited again with
the WTO just in the last month. We believe, and we’re going to
have some testimony today on it, but I personally believe that the
time is right for us to bring a currency case in the WTO, and there
basically is a foundation for it; we should pursue it, and I think
that would give another route to this, along with your route, which
route gets to the goal line first. That’s our:

Senator SCHUMER. Exactly. I think pursuing a case is a good
idea. The research that we did before we even introduced the bill,
because if this violated the rules of the WTO, it would go for
naught. It is our view that our legislation is in consonance with the
WTO and would be upheld by the WTO. The only problem is, as
you know, these things take a long time.

Nonetheless, I think having two tracks is a great idea, and I
would be supportive of what you're doing.

Chairman D’AMATO. Thank you, Senator. These things take a
long time, but the one case we did bring against the Chinese, they
settled out of court within a month. So it may be that that will be
the incentive to get this thing rolling.

Senator SCHUMER. Let us pray.

Chairman D’AMATO. Thank you very much for coming today.

Senator SCHUMER. Thank you, thank you, Chairman, and thank
you, Commissioners, and again, I want to compliment both my col-
leagues here, Lindsay Graham, my partner in the Senate on this,
who I talked about this before, and Congressman Strickland, who
has really been a leader on this issue not only in the House but
in the country.

Cochair MULLOY. Thank you, Senator, for being here with us.

Senator Graham, would you mind if we asked Congressman
Strickland to join you.

Senator GRAHAM. Please.

Cochair MULLOY. I know you want to speak on the same matter
that Senator Schumer spoke on. Senator?

STATEMENT OF LINDSEY GRAHAM
A U.S. SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you.

Well, we are back again talking about the same stuff, and talk
doesn’t work, does it? I haven’t seen any movement by the Chinese
based on talk, and if you want to sue them, sign me up. I don’t
know if it’s a contingency case or not, but—we’ll let Fred do it. The
funny thing is it’s not funny. Every part of the economy is begin-
ning to be sympathetic to this particular issue of the currency valu-
ation. 'm trying to make contact with the European Union. They
have spoken about how this adversely affects their economic abili-
ties, and at Davos, John was there; I didn’t get to go; I don’t know
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how that happened, but the Chinese pretty much told us that there
are no plans soon to do anything.

I know there’s somewhat of a ripple effect: if they do anything
overly dramatic, whether you revaluate or you float the currency,
I'm not so sure what the right solution is, but the status quo is the
wrong solution for the American economy and for all the competi-
tors of China.

This body has appointed you to do a job. You have done that job,
and we seem to listen to no one. We don’t seem to listen very close-
ly to our business interests who are telling us this is hurting our
ability to compete in the international marketplace, because the
Chinese currency is manipulated in a fashion to give our compet-
itor an advantage that we cannot secure ourselves.

So the legislation that Senator Schumer and I are authoring in
the Senate, this is the second go-around. I was promised last year
that we would have hearings, and this would be a statement that
the Chinese would hopefully take seriously. Secretary Evans, our
recent Department of Commerce Secretary, has done a good job of
going to China. The President has spoken openly about the cur-
rency problem.

But I am confident with this communist dictatorship that they
are looking for deeds, not words. So I am wholly endorsing a two-
prong strategy or a five-prong strategy. I think there is an element
that we need to look at in the Congress where we enlist the Euro-
pean Union, other nations that are competing in the world market-
place with China and have a world voice: take legal action and leg-
islative action but have the world community, the international
community who believes in basic fairness in business transactions
to loudly proclaim this policy must come to an end and allow the
Chinese to readjust the value of their currency in a way that is fair
to the Chinese consumer, will not disrupt the Chinese economy
overly and allow our companies to compete.

It’s not just the currency issue. I come from a textile state, so I
am often easily written off as a guy trying to protect a dying indus-
try. Well, let me tell you that the industries I am worried about
are not just textile industries. If you make a widget in America,
and China decides to make the same widget, you are in trouble, not
because the Chinese are smarter or they work harder, but because
they have a way of manipulating the marketplace that is incon-
sistent with free and fair trade.

It is not my goal to build a wall around my country. It is my goal
to knock down walls built by people who cheat. Transshipment of
goods is a chronic, consistent problem, and I'm always told we just
need more customs agents. Well, what we need to do is have a
more forceful pushback by using international regimes like the
WTO on all fronts.

I am told that the Chinese constantly and continuously pirate
American-produced videos starring Fred Thompson, denying his
children a fair return on his money, on his work effort. I am con-
stantly told by the entertainment industry that the music and the
video, the movie industry, is under assault by Chinese piracy. I am
constantly told by people who do business in China that our intel-
lectual property is at risk; we want to do business in China, but
we don’t want to go to China and have our intellectual property
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copied and stolen and the Chinese open up a business right across
the street making the same product in an unfair way.

You have told us repeatedly this is a problem. Now, my state-
ment is not to you but to the body: when will we take this seri-
ously? How many more jobs will we lose to unfair competition be-
fore we stand up for fairness in the workplace? And my hope is
that this dual track of WTO action, legislative action and the third
prong being international community outcry will bring some reason
to the problem.

I am here to let my colleagues know that this year will not go
by without us addressing this in the Senate. I have only been here
two years, but I have learned one thing: if you really want to do
something, it’s hard to shut you out. Whatever bills come down the
pike eventually are going to have this put on it. I think it is now
time for the United States Senate, and I appreciate our House col-
leagues, taking the recommendations of this Committee seriously,
because they were seriously given.

You represent a wide array of talent in our nation, so I would
encourage you to be vocal, because it helps people like me and Sen-
ator Schumer. And the fact that Chuck Schumer and Lindsay
Graham are doing anything together is an amazing political mo-
ment. Chuck and I have come to an agreement on this: whether
you live in New York, or South Carolina, whether you're from the
right side of the aisle that we are all being affected unfairly. So I
really appreciate what the Commission has done, and you have my
promise and my pledge to try to take your product and do some
good with that product for the American consumer and the Amer-
ican business community.

Thank you very much for having me.

[The statement follows:]

Prepared Statement of Lindsey Graham
A U.S. Senator from the State of South Carolina

Thank you for the opportunity to appear before you again. I appreciate the work
this Commission and its Members are doing to highlight the issues facing us.

We know that China continues to flaunt international standards and agreements
when it comes to trade. We know they continue to peg their currency to the dollar
in clear violation of their WTO commitments.

China’s currency manipulation hurts U.S. manufacturers, it hurts American work-
ers, and quite frankly it hurts Chinese consumers.

The Chinese currency policy also puts incredible pressure on the European Union
as it stifles growth. As the former EU Commissioner for external Relations, Chris
Patten, pointed out: “There are concerns on the level of the Chinese exchange rate.”

As many of you know, I have been working with Senator Schumer and others to
encourage the Chinese to move forward on a market-based valuation of their cur-
rency to give American manufacturers a level playing field.

This continued policy of pegging the yuan to the dollar results in a 29% tariff on
all American exports into China and a 29% subsidy of their goods coming here and
results in a steady supply of hard currency for the government in Beijing.

I think it’s long past time for this to change. If China wants to be part of the
community of nations, this is one of the best places they can start.

I would also encourage the regime in Beijing to begin abiding by the agreements
they have already signed.

And what can we do?

The United States, on all levels of government, must do a better job of enforcing
the agreements we have and start holding accountable our supposed partners to
these agreements. That means STOP transshipping and protect intellectual prop-
erty. Don’t pay lip service to these issues, DO SOMETHING about them.

On the transshipment front, we know the Chinese continue to flaunt their inter-
national obligations. We know that even with the repeal of quotas on all textile and
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apparel at the beginning of this year, the Chinese prepared to transship billions of
dollars of goods through Southeast Asian, Central American, and African countries
should those quotas be reinstated. China must stop its daily attempts to circumvent
the very agreements they signed. They must STOP TRANSSHIPMENTS.

On the intellectual property side, we know that the Chinese government has at-
tempted to enforce some rules, but only after their own intellectual property began
to be copied, stolen, and reproduced. By the time a movie is released here in the
Uf(Sj},1 you can buy a bootleg copy of it for the equivalent of one dollar on the streets
o ina.

My only real hope in the intellectual area is that the pinch on China’s domestic
industry will lead to a crackdown on violators of patent and trademark laws and
agreements.

In conclusion we need to act decisively on several fronts:

1. Enforce our existing trade agreements, especially before we consider others;

2. Join forces with other free market economies, to fight the China threat;

3. Balance our own budget, this will reduce China’s ability to react to our new
get tough policies;

4. Protect intellectual property rights;

5. And press strongly for a revaluation of the yuan.

I appreciate what the Administration has done on this issue, but if we continue
to press the Chinese on these issues and they don’t respond, we can only blame
them for so long.

Eventually, and I believe that time has come, we must blame ourselves for doing
nothing to stop the erosion of our manufacturing base.

If you won’t stand up to the bully, you can only blame the bully so long.

We need to act aggressively, decisively, and immediately.

Cochair MULLOY. Senator Graham, thank you very much for
being with us. I just want to make two comments before we turn
to the Congressman: we are going to have a panel later today on
the utilization of the textile safeguard and how that has worked,
and then, tomorrow, we’re having a panel on intellectual property
rights and the lack of protection going on in China. These will be
subject to some additional recommendations in those areas for your
consideration.

Finally, I just want to mention the IMF. If we file a WTO case,
the WTO will look to the IMF for advice on this exchange rate
issue. It’s very important for our government to be working the
IMF process. And I think you and others will pass that message
on to Secretary Snow, because I don’t think they have been as ac-
tive as they should be.

Senator GRAHAM. Well, we will gladly do that, and I'll end with
one last comment. I have a statement I would like to submit for
the record. When you talk about the textile industry, I don’t think
any industry in America should be considered a dying industry, be-
cause it can’t compete against unfair competition. If it dies for lack
of innovation, lack of capital, lack of attention to detail, lack of
work ethic, so be it. That’s capitalism. But if it’s dying because it
can’t compete against a country that manipulates everything about
the marketplace, that’s unfair.

One last comment about the textile industry: the highest rate of
employment for African-American women in the South is in the
textile industry. I'm going to be 50 in July. There are a lot of peo-
ple my age who have textile jobs that pay them benefits in terms
of retirement and health care, and where are they going to go? Are
they going to get cross-trained into another industry that also is
subject to China’s manipulation and cheating?

This is a huge problem for a lot of Americans regardless of polit-
ical affiliation. Thank you for your work.
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Cochair MULLOY. Thank you Senator.
Congressman Strickland, thank you for being here with us.

STATEMENT OF TED STRICKLAND
A U.S. CONGRESSMAN FROM THE STATE OF OHIO

Congressman STRICKLAND. Thank you, Mr. Chairman.

Thank you, Mr. Chairman, and I would just love to associate my-
self with every word that the good Senator has just spoken. I have
a statement that’s longer than I will read, and if I could submit it
for the record, I would appreciate that.

Cochair MULLOY. It will be included in the record in full, Con-
gressman.

Congressman STRICKLAND. Thank you very much.

I represent the Sixth Congressional District of Ohio. My district
stretches for about 330 miles along the eastern and southern bor-
der of Ohio. It is a district where there have been steel mills and
a lot of other heavy manufacturing in the past, and those jobs,
sadly, many of them are now gone.

I would just like to briefly mention three things in regard to
China: the first is the trade deficit. The trade deficit with China
in 2004 is projected to be as high as $160.5 billion, nearly a 30 per-
cent increase from the 2003 trade deficit. In January of ’05, a re-
port to this Commission, the Economic Policy Institute states, and
I quote, the rise in the United States’ trade deficit with China be-
tween 1989 and 2003 caused the displacement of production that
supported 1.5 million American jobs.

Some of those jobs are in the textile industry; many of those jobs
are in the steel industry. I also represent a lot of pottery and china
companies that certainly are suffering right now. So it is just so
critically important that we acknowledge what’s happening to our
job base.

China’s unfair trade practices, more has been spoken here than
probably needs to be spoken about this to illustrate the point, but
in my district there are steel mills in bankruptcy, shuttered fac-
tories, empty industrial parks, laid off manufacturers, former em-
ployees of the service providers that once supported the manufac-
turing sector, and now, laid off workers from call centers and tech-
nology companies.

And while my constituents in Ohio are retraining, searching for
jobs, collecting unemployment, what is the administration doing to
push China, what is this Congress doing to push China to meet its
WTO commitments? I feel troubled by the lack of what I think is
effective response on the part of our government. I get tired of con-
tinually responding as the WTO rules against the United States,
often resulting, in my judgment, in the repeal of our own sovereign
laws or causing us to back down on tariffs.

It makes me especially angry to know that while we are being
held accountable to other nations through this process that I con-
sider flawed, China is getting away with this currency manipula-
tion because we seem to stand idly by, refusing to use the processes
available to us in a way that could correct this serious problem.

I would just like to say something about what I would consider
the need to enforce the trade laws: in addition to the manipulation
of its currency, it seems that we as a government are prepared to
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let the steel monitoring program expire, and there are those within
the administration who even advocate for the elimination of the
Continued Dumping and Subsidy Act, which is known as the Byrd
Amendment.

The steel import-monitoring program, which was part of the
President’s steel safeguard program in 2002, under current Depart-
ment of Commerce regulations, is going to expire next month. This
program is a critical tool that enables government and industry to
identify surges in imports from our trading partners. I am hopeful
that the President will acknowledge the value in making the steel
monitoring program permanent and expanding it to cover all steel
mill products. I am aware of no objections to this program, and I
sincerely believe that the continuation and expansion of the steel-
monitoring program really shouldn’t take a second thought on the
part of the government.

In closing, I would like to briefly underscore the importance of
keeping the Continued Dumping and Subsidy Offset Act, also
known as the Byrd bill. Again, the administration has the oppor-
tunity to stand up and to protect injured U.S. industries and their
workers by defending this vital amendment. There are those within
the administration and probably within the Congress that have
proposed eliminating the program under pressure from our trading
partners.

This important legislation is a lifeline to American companies
fighting to survive in an increasingly competitive and sometimes
hostile world marketplace. This is a perfect example, in my judg-
ment, of how we are refusing to defend ourselves by using trade
laws that are available to us.

Thank you for allowing me to be here. Thank you for accepting
my total statement for your record, and thank you for your interest
in this issue and what I hope will be significant help forthcoming
as we face these critical issues.

[The statement follows:]

Prepared Statement of Ted Strickland
A U.S. Congressman from the State of Ohio

Thank you for the opportunity to be here this morning to share with you my seri-
ous concerns about the United States’ trade relationship with China.

In 2003, Chinese exports to the Unites States represented over a third of all Chi-
nese exports. There is no doubt that the U.S. has leverage to make certain China
complies with World Trade Organization (WTO) commitments. However, the current
Administration refuses to use the trade tools designed to ensure compliance. In-
stead, our progress with China is being measured by the exploding amount of cheap
goods and services being imported to the U.S. Using this test toward progress is un-
convincing, unwise, and unacceptable. The Bush Administration’s willingness to
turn a blind eye toward China’s unfair trade practices at this critical time forecasts
the American people as the inevitable loser.

I would like to discuss three topics today: (1) our trade imbalance with China,
(2) China’s unfair trade practices, and (3) better enforcement of trade laws.

Trade Deficit

The U.S. trade deficit with China is now larger than our trade deficit is with
Japan, Canada, Mexico or any other trading partner. The trade deficit with China
in 2004 is projected to be as high as $160.5 billion. (Congressional Research Service,
China-U.S. Trade Issues, January 26, 2005). This is nearly a 30% increase from the
2003 trade deficit with China. In a January 2005 report to this Commission, the
Economic Policy Institute (EPI) states, “The rise in the United States’ trade deficit
with China between 1989 and 2003 caused the displacement of production that sup-
ported 1.5 million U.S. jobs.”



39

The EPI report continues, “the number of job opportunities lost each year grew
rapidly during the 1990s, and accelerated after China entered the World Trade Or-
ganization (WTO) in 2001.” I cannot overstate the need for the United States to
address these job losses and trade deficit trends immediately while we still have le-
verage with China to make meaningful progress, both economically and politically.

Maintaining a manufacturing base in this country is imperative—our national
security depends on it. In fact, this Commission’s 2004 report states, “... manu-
facturing is critical for the nation’s economic and national security. ...” Ignoring
China’s failure to meet market access commitments closes the door on export oppor-
tunities for many of our industries—agriculture, intellectual property, pottery, steel,
and more.

Even three years after accession to the WTO, China continues unfair trade prac-
tices and does so with little consequence. If our government checks China’s bad be-
havior with inaction arguing such inaction is best for our national interests, China
may lock our export door permanently leaving the United States holding a very
large IOU for Chinese goods and services. How can we allow China’s unfair trade
practices to continue when we know it harms it our manufacturing base and threat-
ens our national security?

I know I am not alone in this view as the 2004 report this Commission issued
to Congress states, “If we falter in the use of our economic and political influence
now to effect positive change in China, we will have squandered an historic oppor-
tunity.” (2004 Report to Congress of the U.S.-China Economic and Security Review
Commission, June 2004).

China’s Unfair Practices/Currency Manipulation

In discussing China’s trade advantages, I would like to invite the Commission to
consider illustrating its next report on the effects of the trade imbalance with China
by visiting the Sixth Congressional District of Ohio. There, you will see steel mills
in bankruptcy, shuttered factories, empty industrial parks, laid-off manufacturers,
former employees of the service providers that once supported the manufacturing
sector, and now increasingly workers laid off from call centers and technology com-
panies.

Ohio workers are desperate to make it, and they are willing to do whatever it
takes to support themselves and their families, but there is only so much they can
do to beat the relentless slide brought on by meager wages, human rights violations,
intellectual property robbery, and disregard for the WTO agreement.

And while Ohioans are re-training and searching for jobs, what is the Administra-
tion doing to push China to meet its WTO commitments so that we realize true
trade equality and political reform with China?

My frustration with the Administration is evident, just as it is evident that China
refuses to take steps to re-value its currency. And why shouldn’t they refuse, when
no one is urging them to cease this behavior, which allows every Chinese in-
dustry—from socks to steel—to flood the U.S. and European markets with
goods that are artificially cheap?

By intentionally manipulating its currency values, China makes every one of its
exports artificially cheap when it reaches the shelf in the U.S. On the other side
of the coin, currency manipulation makes every one of our exports artificially expen-
sive when it reaches the shelf in China. What’s more, this manipulation is clearly
illegal under China’s IMP and WTO commitments.

As a Member of Congress, I continually respond to WTO rulings against the
United States, which often involve repealing our own sovereign laws or backing
down on tariffs. But it makes me especially angry to know that while we are being
held accountable to other nations through this WTO process, China gets away with
currency manipulation because our Administration stands idly by, refusing to use
the process in a way that could begin to correct the gross imbalance of trade be-
tween these two countries.

Convincing China to re-value its currency certainly may not be the silver bullet
that will once and for all create fair trade between these two nations, but it would
be a very significant step toward eliminating the excessive trade deficit that pun-
ishes American workers and threatens the manufacturing base that has been the
foundation of our economy for generations and is essential to our national security.

Better Enforcement of U.S. Trade Laws

In addition to the Administration’s acceptance of China’s manipulation of its cur-
rency, it seems prepared to let the steel monitoring program expire and even advo-
cates for the eliminate of the Continued Dumping and Subsidy Offset Act, known
as the Byrd Amendment.
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Under current Department of Commerce regulations, the Steel Import Monitoring
Program, which was part of the President’s steel safeguard program, will expire
next month. This program is a critical tool that enables government and industry
to identify surges in imports from our trading partners. I am aware of no objections
to this program and sincerely believe continuation and expansion of the steel moni-
toring program should not take a second thought.

I must briefly underscore the importance of keeping the Continued Dumping and
Subsidy Offset Act, also known as the Byrd Amendment, (CDSOA) on the books.
Again, the Administration has the opportunity to stand up and protect vital U.S.
industries and their workers by defending the Byrd Amendment. Instead, this
Administration has proposed eliminating the program under pressure from our
trading partners. This important legislation is a lifeline to American companies
fighting to survive in an increasingly unfair and hostile world market. This is a per-
fect el))(flmple of the Administration refusing to defend our trade laws and it is unac-
ceptable.

In addition, Public Law 106-286, Normal Trade Relations for the People’s Repub-
lic of China, Section 421, authorizes the President to provide trade relief for U.S.
manufacturers from market disruptions attributed to imports from China. Under
the law, increased duties or other import restrictions could be levied to protect
U.S. producers from economic harm. However, under the law, it is at the discretion
of the President to determine whether or not such safeguards on behalf of domestic
producers are in the national economic interest or could threaten our national secu-
rity.

There have been at least five completed Section 421 investigations. In three of
those cases the International Trade Commission found that increased imports
threatened to cause market disruptions here at home. Unfortunately, in those three
cases, the President decided not to grant trade relief. He defended that position by
claiming such relief would not be in the national economic interest of the United
States. With that response, I can only assume, the Administration is neglecting to
look past today and into our nation’s future.

I firmly believe we are at a critical time for our nation with respect to China. We
can no longer stand by applauding cheap Chinese imports with no recognition of the
potentially devastating consequences this trade relationship may have on our econ-
omy at home and the ability to defend our country. Too much is at stake. In the
short run, cheap goods and services are desirable. In the long run, we risk our lever-
age with China and our way of life in America.

Cochair MuLLOY. Congressman, thank you very much. Do you
have time for a question or two?

Congressman STRICKLAND. Oh, I certainly do, sir.

Cochair MULLOY. In the Senate, we have the Schumer-Graham
bill. Is there a strong sentiment for similar legislation in the
House?

Congressman STRICKLAND. Well, I think there would be. I'm a
member of the steel caucus, and we met week before last with
eight industry leaders, CEOs. We talked extensively about many of
the problems that are being discussed here this morning, especially
with regard to China. I do believe that there is a growing recogni-
tion that we do face a very serious problem, a problem that should
be addressed as soon as possible, and so, I do believe, in response
to your question, that there is strong and growing sentiment in the
House that we take action.

Cochair MULLOY. Senator Byrd is on his way, but does any other
panelist have a question for Congressman Strickland?

Commissioner BARTHOLOMEW. Mr. Chairman, not a question but
a comment. We, of course, were up in Ohio in September for a day-
long hearing and heard about the impacts on Ohio industries. One
of the comments that was made that day has really stayed with
me. It was one of our small business witnesses who said that
Ohio’s biggest export is its young people, because there is no future
for them there economically. I think that we hold that in mind as
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we have listened to so many people, what is the economic future
for the young people, both in Ohio and across the country, and
when are we going to do something about it?

So, Congressman Strickland, thank you.

Congressman STRICKLAND. Thank you. If I can just respond. Sen-
ator DeWine gave a speech in Ohio a few weeks ago and one of the
things he emphasized was the fact that so many young people, I
think age 18 to 34, were leaving Ohio because of lack of job oppor-
tunities. It is a very, very serious problem.

The good Senator mentioned the textile workers. Along the Ohio
River, which is in the heart of Appalachia country, we have china
and pottery factories, the Homer Lauchlin China Factory produces
Fiestaware, which a lot of people know about. These companies
have existed for over 100 years. There are not a lot of jobs to re-
place those jobs.

I've met with the managers of those companies. They are incred-
ibly concerned that the products flooding into this country from
China, much of it mimicking their products, taking and trying to
camouflage what they’re doing so that it looks like it’s a Homer
Lauchlin product. It’s a very serious situation. If these jobs leave,
there are no comparable jobs to replace them.

That is why I think speed is of essence here. This problem has
existed for a long time. It is growing in its importance. But
the longer we wait, the more jobs that are going to be lost, and
once some of these jobs are lost that we are discussing here, it’s
going to be incredibly difficult—we will never be able to bring them
back.

Cochair MULLOY. Congressman, thank you very much.

We are honored now to have the presence of Senator Landrieu
and Senator Byrd. We will wait a few minutes and then start. Con-
gressman Strickland, we can’t thank you enough for being with us,
and we’ll look forward to working with you and your staff.

[Pause.]

Cochair MULLOY. 'm going to turn the chairmanship back over
to Chairman of our Commission, Richard D’Amato.

Chairman D’AMATO. Thank you very much, Cochairman Mulloy.
The Commission is delighted to welcome Senator Byrd and Senator
Landrieu with us today. We are honored to give a special welcome
to you, Senator Byrd, who more than anyone else is the father of
this Commission and has given us unstinting and unwavering sup-
port since the outset of our work.

Senator Byrd has also been an ardent champion for the many,
many businesses and industries in the United States who have
been unfairly damaged from imports dumped through subsidies
and other ways in our economy, below market prices, in particular,
more and more from China. He took action, supported by both bod-
ies of the Congress, to reimburse those American producers for the
damage they have endured in nearly every state of the union in a
law called the Continued Dumping and Subsidies Offset Act of
2000.

That action has drawn a sharply negative response from the
WTO in a very controversial decision based on a wildly broad inter-
pretation and exaggerated self-authority on the part of the WTO.
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We look forward to your comments on this issue as well as others
involving thing WTO and so-called globalization.

Senator Byrd, this Commission continues to work, pursuant to
your inspiration to bring justice and fairness to hard-working
Americans and American businesses. Thank you for taking the
time to visit with us this morning.

STATEMENT OF ROBERT C. BYRD
A U.S. SENATOR FROM THE STATE OF WEST VIRGINIA

Senator BYRD. Thank you, Mr. Chairman, and I consider myself
fortunate to have with me here this lovely lady from Louisiana,
Mrs. Landrieu. I know her father. I knew him when he was Mayor
and visited with him at that time.

I thank all of you, and I thank you, Mr. Chairman, for your dedi-
cation to this effort and for the inspiration that you bring to it, an
inspiration that is infectious. And I thank all the Members, all of
the other Members. I thank Vice Chairman Robinson and the Co-
chairs of this esteemed U.S.-China Economic and Security Review
Commission, for inviting me to speak today on the topic of the Con-
tinued Dumping and Subsidy Offset Act of 2000.

I greatly appreciate your providing me with this opportunity to
discuss the merits of this important U.S. trade law and for permit-
ting me to appear here today with so many of my distinguished
friends from both the House and Senate. In this regard, I would
first like to express my congratulations to the newest Member of
the U.S.-China Economic and Security Review Commission, former
U.S. Senator Fred Thompson, who was just appointed by Senator
Frist to serve a two-year term on this august body.

I trust that he will find time to complete his work on the Com-
mission in between filming takes on his popular television pro-
gram, Law and Order. Law and Order, what a man—where he
plays, let me tell those who may not know, where he plays District
Attorney Arthur Branch.

While preparing for this hearing, I was thinking about who is ac-
tually a better actor: Dick D’Amato or Fred Thompson.

I decided that all things being equal, Senator Thompson is cer-
tainly a more convincing actor.

Well, congratulations to you both. You are great friends; you are
great Americans. I shall never forget my service with Fred Thomp-
son in that great forum, where every state is equal, where every
Senator is equal, some more equal than others, and which is the
foremost upper body in the world today. No other Senate, except
perhaps the Roman Senate in its heyday, comes nearer to being
and having the history of the United States Senate. Well, I will
save further talk on that serious subject for another day.

I would like to begin, Mr. Chairman, by explaining the purpose
of the Continued Dumping and Subsidy Offset Act, also known as
CDSOA, and why it is so important to our nation. This law was
enacted five years ago to give U.S. companies injured by unfair for-
eign trade, including unfair trade with China, the ability to invest
in their factories and workers with funds collected by the Customs
Service on unfairly traded imports.

Under other U.S. trade laws, Customs imposes antidumping
and countervailing duties on dumped and unfairly subsidized for-
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eign products in an attempt to force foreign exporters to charge a
fair price. But in spite of these efforts, many foreign traders, in-
cluding Chinese producers, refuse to trade fairly. Instead, they con-
tinue dumping year after year after year. And the prices of these
dumped Chinese and other foreign imports continue to unfairly
undercut the prices of American-made products sold here in our
own country.

Faced with the loss of U.S. market share, American producers
struggle to stay afloat, unable to invest in new plants and equip-
ment and unable to meet their payrolls and provide necessary
health and pension benefits for their workers. And this is particu-
larly true for small businesses and our nation’s farmers, ranchers
and aquacultural producers.

Continued dumping damages our companies and robs our work-
ers of their livelihoods. CDSOA was enacted to prevent these losses
by restoring conditions of fair trade so that jobs and investment
that should be made in the United States are not sent overseas or
outsourced as a result of unfair competition.

Each year, our Customs Service collects duties imposed on un-
fairly traded imports from nations like China, which continue to ig-
nore our trade laws. These collected duties are held in special ac-
counts at Customs until the fall of the year, when companies that
have been unfairly injured by foreign trade can apply for and re-
ceive these funds as reimbursement for their having invested in
themselves and in their workers.

American manufacturers of axes and shovels—I believe we had
the greatest shovel manufacturer in the world in Parkersburg, cer-
tainly, at one time. My wife and I once took a trip around the beau-
tiful isle of Ireland, and we saw on our trip a castle, a beautiful
castle with a lake out in front of it and some swans and geese out
there, and we spent the night there, and everything inside was in
red: the upholstery, the tablecloths, the carpets; everything was in
red. This was owned by a constituent of mine in Parkersburg. He
didn’t know I was going there, so I didn’t expect him to have any-
thing in particular special for me.

But that used to be the greatest shovel company in the world.
I don’t know whether it is or not. We have lost so many of our
smokestack industries to unfair trade. American manufacturers of
axes and shovels, like the family-owned firm of Warwood Tool Com-
pany of Wheeling, West Virginia, and producers of lumber, wheat,
shrimp, catfish, bearings, mushrooms, crawfish, pasta, steel, rasp-
berries, furniture and a long list of other industrial and agricul-
tural producers stand to be reimbursed. Why shouldn’t they be?
They stand to be reimbursed under the law for having borne the
cost of bringing successful trade practices against illegally traded
imports.

Now, the WTO is trying to force the United States to repeal this
law and rewrite our trade laws to allow wave after wave of dumped
and unfairly subsidized goods from China and elsewhere to flood
the U.S. market. We cannot allow it, and I hope we will be deter-
mined not to allow it. The United States is a sovereign nation. It
cannot be forced to comply with yet another wrongheaded WTO de-
cision.
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The WTO was overzealous in striking down this law. It over-
reached. This WTO ruling was technically beyond the scope of the
WTO’s legal mandate. The WTO had no authority to issue a ruling
against our law. Instead, the WTO incorrectly read into inter-
national agreements a prohibition against CDSOA that was never
approved by any WTO negotiator, certainly none empowered to ne-
gotiate for the United States.

The WTO cannot force the United States to repeal its law. No
overzealous, pointy-headed WTO pseudo intellectual has a vote—
none—in the United States Senate, and no WTO panel can force
the United States to abandon our law.

That was a very difficult piece of legislation to enact. It started
out one night, probably about 11:00 p.m. or 12:00 a.m., I believe,
Mr. Thompson, in an Appropriations conference with the House of
Representatives. You may have been there, Mr. Chairman; I don’t
recall. And there were strong arguments on behalf of it. And some
of my Republican friends on the House side were supportive of it,
and we were able to enact it. And it has withstood attack after at-
tack after attack because it is the real stuff.

Now, this legislation continues to have the support of an over-
whelming majority of the U.S. Senate, and it enjoys strong backing
in the U.S. House of Representatives. American companies in near-
ly every state of the union are currently entitled to distributions
under its provisions, and they deserve to continue to receive these
funds so long as foreign traders keep dumping.

Now, if the foreign traders don’t like the law, there is a simple
answer for them, a simple solution, a simple way to go: just stop
dumping. If our trading partners want to eliminate distributions
under the law, I have two simple words for them, and I'll repeat
them: stop dumping.

In the fiscal year 2004 and 2005 Consolidated Appropriations
Acts, both houses of Congress directed the Bush administration to
undertake negotiations in the WTO to resolve this dispute. The ad-
ministration has put this matter on the table in those negotiations,
but our negotiators are not giving these negotiations the priority
that they deserve. Unbelievably, the administration is not moving
aggressively to defend innocent American companies and their in-
nocent workers, even though their economic future depends on
these negotiations.

The administration needs to stop stalling and start negotiating.
It needs to make it clear that WT'O members have the right to dis-
tribute duties collected on unfairly traded products as they deem
appropriate. Now, I have talked with Mr. Zoellick and others. I be-
lieve I have mentioned this to the President upon a trip to West
Virginia earlier in the administration, and the administration.

Nothing in the WTO agreements precluded the enactment of this
legislation, and no faceless WTO bureaucrat can force us to aban-
don it. American industries and their workers support the law, and
they will not condone its repeal. At a time when the United States
is losing millions of manufacturing jobs, now is not the time to let
foreign traders sabotage another U.S. trade law. This is a law that
is working to keep American jobs here at home. Workers with jobs
have the best chance to pay taxes, obtain health and pension bene-
fits, and contribute to a stronger economy.
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When this law was first considered, some claimed that it would
lead to the filing of a greater number of U.S. trade cases against
other nations. That never happened, and even the WTO recognized
that the law has not resulted in more cases; in fact, the number
of cases filed under the law has actually declined. Unfortunately,
this might be because some companies have simply given up and
closed their doors.

More and more, it appears one of the reasons that companies are
closing their doors is because Customs has been unable to collect
millions of dollars of duties from Chinese importers in particular,
and we have only learned of this because these companies could
not obtain distributions under the law. Without the law, it is pos-
sible that we would never have known that $130 million in customs
duties were never collected in fiscal year 2003, and another $260
million were not collected in fiscal year 2004.

Of that $390 million in uncollected duties, $255 million pertains
to the dumped imports of a single product: crawfish, crawfish tail
meat from China. I presume Senator Landrieu will address that
issue today, because it is the crawfish producers in her state that
are being hurt badly by this.

But duties have also not been collected on Chinese imports of
honey, garlic, mushrooms, and other items, decimating entire sec-
tors of the U.S. economy. In view of the ballooning U.S. trade def-
icit with China, I and other Senators have repeatedly asked Cus-
toms to focus on solving this problem of noncollection, but we have
received no meaningful response or plan of action.

Therefore, Senators Cochran and I last year introduced a bill to
address this problem, which passed the Senate by unanimous con-
sent. Our bill requires the posting of cash deposits instead of bonds
in new shipper antidumping review so Customs gets its money up
front and is not left holding the bag when Chinese importers later
claim that they cannot honor the bonds that they have posted.

They refuse to pay millions of dollars in duties that they owe the
United States Government, so let’s recognize that. At the end of
the day, when Customs is left holding the bag, the American work-
er is left holding a pink slip.

This inability of our government to hold the Chinese accountable
shows that what we need to do is improve the enforcement of our
trade laws, not modify or repeal them when they have already indi-
cated that they work so well. I will therefore continue to beat the
drum in support of CDSOA. I will defend it, I will defend it against
all enemies foreign and domestic, and I will urge my colleagues in
Congress to join me in asking the administration to expedite nego-
tiations to make certain that this law continues to be a valuable
weapon in our nation’s arsenal against unfair trade from China
and other nations around the globe.

Mr. Chairman, it has been a great pleasure to be here with you
again, to see you again, and to have this opportunity to speak be-
fore your illustrious group. I again thank all of the Members; I par-
ticularly salute again my friend, Fred Thompson, and I wish God’s
blessings on each of you.

Thank you very much, and thank you, Senator Landrieu.

[The statement follows:]
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Prepared Statement of Robert C. Byrd
A U.S. Senator from the State of West Virginia

The Continued Dumping and Subsidy Offset Act of 2000

I would like to begin by explaining the purpose of the Continued Dumping and
Subsidy Offset Act, also known as “CDSOA,” and why it is so important to our na-
tion.

This law was enacted five years ago to give U.S. companies injured by unfair for-
eign trade—including unfair trade with China—the ability to invest in their fac-
tories and workers with funds collected by the Customs Service on unfairly traded
imports.

Under other U.S. trade laws, Customs imposes antidumping and countervailing
duties on dumped and unfairly subsidized foreign products in an attempt to force
foreign exporters to charge a fair price. But in spite of these efforts, many foreign
traders, including Chinese producers, refuse to trade fairly. Instead, they continue
dumping—year, after year, after year. And the prices of these dumped Chinese and
other foreign imports continue to unfairly undercut the prices of American-made
products sold here in the United States. Faced with loss of U.S. market share,
American producers struggle to stay afloat, unable to invest in new plants and
equipment, and unable to meet their payrolls or provide necessary health and pen-
sion benefits for their workers. This is particularly true for small businesses and
our nation’s farmers, ranchers, and aquacultural producers. Continued dumping
damages our companies and robs our workers of their livelihoods.

CDSOA was enacted to prevent these losses by restoring conditions of fair trade,
so that jobs and investment that should be made in the United States are not sent
overseas or “outsourced” as a result of unfair competition.

Each year, our Customs Service collects duties imposed on unfairly traded imports
from nations like China, which continue to ignore our trade laws. Under CDSOA,
these collected duties are held in special accounts at Customs until the fall of the
year, when companies that have been unfairly injured by foreign trade can apply
for, and receive, these funds as reimbursement for their having invested in them-
selves and their workers.

American manufacturers of axes and shovels, like the family-owned firm of
Warwood Tool Company in Wheeling, West Virginia, and producers of lumber,
wheat, shrimp, catfish, bearings, mushrooms, crawfish, pasta, steel, raspberries, fur-
niture, and a long list of other industrial and agricultural producers, stand to be
reimbursed under the law for having borne the costs of bringing successful trade
cases against illegally traded imports.

Now the WTO is trying to force the United States to repeal CDSOA and rewrite
our trade laws to allow wave after wave of dumped and unfairly subsidized goods
from China and elsewhere flood the U.S. market.

We cannot and will not allow it! The United States is a sovereign nation. It can-
not be forced to comply with yet another wrong-headed WTO decision. The WTO
was overzealous in striking down CDSOA; it overreached. This WTO ruling was
technically beyond the scope of the WTO’s legal mandate. The WTO had no author-
ity to issue a ruling against our law. Instead, the WTO incorrectly read into inter-
national agreements a prohibition against CDSOA that was never approved by any
WTO negotiator—certainly none empowered to negotiate for the United States!

The WTO cannot force the United States to repeal its law. No WTO official has
a vote in the United States Senate, and no WTO panel can force us to abandon our
law! CDSOA continues to have the support of an overwhelming majority of the U.S.
Senate and enjoys strong backing in the U.S. House of Representatives. American
companies in nearly every state of the Union are currently entitled to distributions
under its provisions, and they deserve to continue to receive these funds so long as
foreign traders keep dumping. If our trading partners want to eliminate distribu-
tions under the law, I have two simple words of advice: stop dumping!!

In the Fiscal Year 2004 and 2005 Consolidated Appropriations Acts, both Houses
of Congress directed the Bush Administration to undertake negotiations in the WTO
to resolve this dispute. The Administration has put CDSOA on the table in those
negotiations, but our negotiators are not giving these negotiations the priority they
deserve. Unbelievably, the Administration is not moving aggressively to defend in-
nocent American companies and their workers, even though their economic future
depends on these negotiations. The Administration needs to stop stalling and start
negotiating. It needs to make it clear that WTO members have the right to dis-
tribute duties collected on unfairly traded products as they deem appropriate.
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Nothing in the WTO Agreements precluded the enactment of CDSOA. And no
faceless WTO bureaucrat can force us to abandon it. American industries and their
workers support the law and will not condone its repeal.

At a time when the United States is losing millions of manufacturing jobs, now
is NOT the time to let foreign traders sabotage another U.S. trade law. This is a
law that is working to keep American jobs here at home. Workers with jobs have
the best chance to pay taxes, obtain health and pension benefits, and contribute to
a stronger economy.

When CDSOA was first considered, some claimed it would lead to the filing of a
greater number of U.S. trade cases against other nations. But that never happened,
and even the WTO recognized that the law has not resulted in more cases. In fact,
the number of cases filed under the law has actually declined. Unfortunately, this
might be because some companies have simply given up and shut down.

More and more it appears one of the reasons companies are closing their doors
is because Customs has been unable to collect millions of dollars in duties from Chi-
nese importers in particular. And we’ve only learned of this because these compa-
nies could not obtain distributions under CDSOA. Without CDSOA, it is possible we
would never have known that $130 million in Customs duties were never collected
in Fiscal Year 2003, and another $260 million were not collected in Fiscal Year
2004. Of that $390 million in uncollected duties, $255 million pertains to the
dumped imports of a single product—crawfish tail meat from China. I presume Sen-
ator Landrieu will address that issue, today, because it is the crawfish producers
in her state who are being hurt by this. But duties have also not been collected on
Chinese imports of honey, garlic, mushrooms, and others—decimating entire sectors
of the U.S. economy.

In view of the ballooning U.S. trade deficit with China, I and other Senators have
repeatedly asked Customs to focus on solving this problem of non-collection, but we
have received no meaningful response or plan of action.

Thus, Senators Cochran and I last year introduced a bill to address this problem,
which passed the Senate by unanimous consent. Our bill requires the posting of
cash deposits instead of bonds in “new shipper” antidumping reviews, so Customs
gets its money “up front,” and is not left holding the bag when Chinese importers
later claim they cannot honor the bonds they have posted. They refuse to pay mil-
lions of dollars in duties they owe the U.S. Government. Let’s recognize that, at the
end of the day, when Customs is left holding the bag, the American worker is left
holding a pink slip.

This inability of our government to hold the Chinese accountable shows that what
we need to do is improve the enforcement of our trade laws; not modify or repeal
them.

I will therefore continue to beat my drum in support of CDSOA. I will defend it
against all enemies, and I will urge my colleagues in Congress to join me in asking
the Administration to expedite negotiations on CDSOA, to make certain that this
law continues to be a valuable weapon in our nation’s arsenal against unfair trade
from China and other nations around the globe.

Senator LANDRIEU. Thank you, Senator Byrd.

Chairman D’AMATO. Thank you very much, Senator Byrd, for
your leadership and for that very strong testimony and your lead-
ership on these issues.

Just on one point that you made that $260 million in dollars not
collected in duties in 2004. We note that almost 90 percent of that,
$244 million, was Chinese business. So Chinese companies are
cheating and chiseling on our customs side, and it’s in epidemic
proportions. So we congratulate you on that legislation. Unfortu-
nately, it wasn’t passed finally last year, but I wish you god speed
in getting it passed this year.

Senator BYRD. Thank you.

Chairman D’AMATO. Also, the Commission welcomes Senator
Dorgan. If you would like to come up to the table, you’re certainly
welcome to do that, Senator Dorgan.

Senator Landrieu.
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Senator LANDRIEU. I thank the Chairman, and I am glad that we
are joined by Senator Dorgan, who really has been one of the most
effective spokespeople on the floor of the Senate, and with Senator
Byrd’s leadership, there is a growing number of us concerned about
this issue because of the dramatic effects it’s having in all of our
states and the economy and just the general principle of fairness.

As we try to promote open trade, we want fair trade, and so,
these details are very important to get right. And Senator Byrd, be-
fore you leave, and I know that you can’t stay because of your time,
but I do want to share with Senator Byrd here two success stories
of businesses in Louisiana that were saved by Senator Byrd’s ef-
forts and with our help before he leaves, and then, Ill come back
to the rest of my testimony.

As you know, Mr. Chairman, and as Senator Byrd certainly
knows, in Louisiana, few things signify the passage of winter, how-
ever mild, and the coming of spring more than a family crawfish
boil. These backward-crawling crustaceans may not appeal to some,
but we eat them in large numbers, heads and tails. They are a
spring ritual, and all of us look forward to that ritual. Without a
doubt, catching, cooking and enjoying crawfish are truly part of
Louisiana’s culture.

But equally as important, Mr. Chairman and Members, it is a
large segment of our economy. Families make a living from this in-
dustry. Children go to college from this industry. Families are able
to take one or two vacations, perhaps the first in many years be-
cause of this industry. Because of Senator Byrd’s efforts and our
somewhat successful efforts to collect some of these antidumping
duties, the LaBlau family that had been in this business for 27
years, who sold crawfish meat in Breaux Bridge, Louisiana, for 27
years—it’s lifetime for a child, of course—production hit a low of
around 16,000 pounds when the Chinese began dumping crawfish
into Louisiana.

Their 27-year-old successful family-run business was just about
to go under. Tail meat prices sank so low that Mike and his father
were not able to expand; they laid off workers. But since they re-
ceived funds through the Byrd Amendment, they have been able to
buy three new delivery vehicles, increase the square footage of
their production facility, increase their cooler storage area, upgrade
their disposal equipment and buy a new icemaker. Their employees
are now up to 45; the production season in 2004 went up to
105,000 pounds.

One more story for Senator Byrd, so he can start his day off on
a positive note. The Guidries of Patahoula Crawfish, Inc. have been
selling crawfish since 1977, and his father before that, starting in
1958. Their industry, their company was on the verge of collapse
because of this dumping. But because our suit was successful, and
we began to get some relief, their production is now up. The
Guidries have new trucks, two new freezers, a large vacuum pack-
ing machine that’s making them more efficient, a 6,000 pound ice-
maker, and they purchased over 750,000 pounds of live crawfish
and processed it into 130,000 pounds of Louisiana tail meat while
increasing the number of employees.
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Mr. Chairman, this is about jobs; this is about fairness; this is
about principles, and I just wanted to share those stories with Sen-
ator Byrd before he has to leave, and I thank him so much for his
efforts.

Senator BYRD. Thank you very much, and thank you for your
leadership in this effort. We’ll have to continue fighting. Thank you
again.

Senator LANDRIEU. Thank you. Thank you, Senator Byrd.

And let me just continue with some brief remarks as the Senator
moves out of the room, and Senator Dorgan’s testimony begins. In
addition to those two stories that I wanted to share, I did want to
call to your attention, Mr. Chairman, you just stated it, that we
have been collecting these tariffs, or we have been levying these
tariffs but not collecting them and the ability to transfer some of
these funds back to those who are injured by dumping.

Again, we are asking no subsidies for industries that are fairly
competing under the rules that we have established, but when
those rules are violated, we should be able to use some of those tar-
iffs that are levied or commissions, the charges that are levied, and
help our industries, many of whom are small businesses.

So I just wanted to come and lend my support to thank the
Crawfish Alliance that I helped to encourage and push forward as
well as our delegation, all of us to make that particular issue come
to light and come to the forefront. But there are ways that we can
make this situation work. This Commission needs to be aggressive.
Our other parts of the system, both the work of the Congress, the
work of the administration needs to be aggressive, and if we can
be, then, this can be a true win-win situation: we want China to
prosper; we want America to prosper. We want there to be fair and
open trade.

But there is a right way to do that, Mr. Chairman, and a wrong
way, and we can see the benefits when it’s done in the correct way
for these industries in Louisiana to continue after decades and dec-
ades and generations and generations.

So thank you so much. I will submit the rest of my testimony as
a longer statement for the record, but I'll be happy to answer any
questions or provide any additional details to any of the Commis-
sion Members.

[The statement follows:]

Prepared Statement of Mary Landrieu
A U.S. Senator from the State of Louisiana

Mr. Chairman, thank you for inviting me to testify today before the U.S.-China
Commission. Your Commission’s work is vital to ensuring that our free trade with
China elevates the prosperity and security of both nations through a fair and open
exchange.

I would also like to thank Senator Byrd for his constant leadership and vision on
this issue. If it were not for his persistent efforts, we would not be discussing the
Continued Dumping and Subsidies Offset Act or “Byrd Amendment.” As you all well
know, this program helps countless American industries survive in a highly com-
petitive global marketplace. In Louisiana alone, dozens of companies that may have
collapsed under the weight of unfairly traded goods are surviving and even thriving.
These companies are keeping jobs in Louisiana and holding together traditional in-
dustries that often mean more than a paycheck, they are a way of life. We owe a
debt of gratitude to you, Senator Byrd, and to the hard work of other Members like
Senator DeWine, who have fought for this program and these industries. Louisiana
agriculture, seafood and lumber industries have all been bolstered by this critical
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program. I pledge my support to work with you to ensure that the Byrd Amendment
con&inues to sustain our domestic industries in a growing world of free and fair
trade.

In Louisiana, few things signify the passage of winter, however mild, and the
coming of spring, than a family crawfish boil. These backwards crawling crustaceans
may not appeal to some eaters, but to nearly all Louisianians they are a sumptuous
feast of food and fun. It is a spring ritual. Boiled in a pot with vegetables, spices,
and a few secret ingredients, these crawfish are brought to the table for all family
and friends to enjoy. And to many Louisiana families who catch and sell these craw-
fish, it is business passed down from generation to generation. Without a doubt,
catching, cooking and eating crawfish are truly parts of our Louisiana culture.

But not too long ago, the ability of the Louisiana crawfish industry to earn a fair
price for their crop was devastated by foreign imports, largely from China. These
crawfish were raised in ponds far away, using cheaper labor and relaxed standards.
Their sale in Louisiana and across the U.S., completely undercut the domestic mar-
ket. However, through the efforts of the Louisiana Crawfish Processors Alliance and
the Louisiana Department of Agriculture, antidumping duties were imposed on Chi-
nese crawfish to help stabilize prices. The crawfish industries success before the De-
partment of Commerce and International Trade Commission did help raise prices
somewhat, but if it were not for the promise of the Byrd Amendment (the Continued
Dumping and Subsidy Offset Act), these businesses would have boarded up and shut
down. But the very goal of this program, to distribute the duties collected at our
borders to those injured by unfairly traded imports, gives hope to industries like
ours in Louisiana.

Unfortunately, the program isn’t working so well for some and I want to share
with you what 1s happening to our crawfish processors in Louisiana.

As imports of crawfish tail meat from China have remained steady and have even
increased since the trade suit was won, the U.S. Bureau of Customs has failed to
collect the funds owed to the Louisiana industry under this Federal law. Based on
the number of imports and under the antidumping order issued by the Department
of Commerce, the Louisiana Crawfish Processors were owed $64.5 million in Fiscal
Year 2002 and only $7.5 million was collected. In FY2003, $94.7 million was owed
and only $9.7 million was collected. In FY2004, $150 million was owed and only $8.2
million was collected. This terrible track record was brought to my attention and
I immediately called upon Customs to let me know why their success rates for craw-
fish were hovering around or below 10%. At the urging of Secretary Scott Angelle,
the Secretary of Natural Resources in Louisiana, I have continued to press Customs
for answers. According to Customs, they are addressing what they refer to as a
unique case, but the results of instituted changes may not be seen for a few years.
This news is discouraging to me and could be devastating to Louisiana’s Crawfish
industries, and others across the country. The very program that is designed to lift
up those industries cast down by unfairly traded goods could serve to hurt them
even more.

My message to the Commission is simple: the Byrd Amendment is sound policy
that serves to counter acts of unfair trade. If these commodities were fairly traded,
trade suits and this program may not be necessary at all. But numerous industries,
injured by unfair trade, are viable and prosperous players in the world market
today because of this program. I support it for the reasons I have outlined here
today and for what it has done for our crawfish industry. Also, I call on this Com-
mission to ensure that the Byrd Amendment is enforced by the United States Gov-
ernment so that its mission of preserving American jobs and bolstering our indus-
tries can succeed. The Customs Department plays a critical role in protecting our
borders, but that does not give them a free pass from tariff enforcement and duty
collection. I urge the Commission to look into this issue of collection failure, which
largely stems from items traded with China, and to report to the Congress on its
findings. These uncollected duties owed through the Byrd Amendment are too valu-
able to American industries to take no action.

I want to close (OR submit for the record) with a few stories of folks in my home
state:

Mike LeBlanc and his father CJ LeBlanc with CJ’s Seafood has sold crawfish tail
meat in Breaux Bridge, Louisiana for 27 years. Production hit a low of around
16,000 pounds after the Chinese started dumping tail meat. Even with the anti-
dumping order in place, tail meat prices sank so low that Mike and his father were
not able to expand or upgrade any equipment, including coolers, ice machines and
delivery equipment.

Since CJ’s has received Byrd Amendment funds they have been able to buy three
new delivery vehicles, increase the square footage in their production facility, in-
crease their cooler storage area, upgrade their disposal equipment and buy a new
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icemaker. They have also increased their production employees to about 45. Produc-
tion for the 2004 season was approximately 105,000 pounds.

Mr. Terry Guidry of Catahoula Crawfish Inc. sold crawfish in the Lafayette/Baton
Rouge and New Orleans area since 1977 (and his father before that, since 1958).
After the Chinese started dumping tail meat in the mid-1990s, the business was
devastated. At one point in 2000, Mr. Guidry’s production dropped to only 20,000
1bs. of tail meat. Even with the antidumping order in place, the Chinese continued
to dump at prices so low that it was impossible for Mr. Guidry to upgrade any of
his aging equipment.

Thanks to the Byrd Amendment, Mr. Guidry now has two new delivery trucks,
two new freezer compressors, a larger vacuum packaging machine and a new 6,000
Ib. icemaker. In 2004, Mr. Guidry purchased over 750,000 lbs. of live crawfish to
process into 130,000 lbs. of Louisiana tail meat while increasing the number of his
employees.

Again, thank you Mr. Chairman for allowing me to testify here today. I would also
like to thank Senator Byrd again for his leadership and work on this issue. I look
forward to working with you and with the Commission to support and improve the
Byrd Amendment.

Chairman D’AMATO. Thank you, Senator Landrieu, and thank
you for that testimony and for those stories that really bring it
down to earth about what this legislation can actually accomplish.
You can be sure that this Commission is going to be aggressive in
its recommendations.

I think Commissioner Bartholomew may have a question or two.

Commissioner BARTHOLOMEW. Actually, just a comment. Senator
Landrieu, thank you for your leadership on this issue, but I also
wanted to take a moment to thank you for your leadership on
issues relating to tsunami relief. The comments you made on your
visit shortly after that disaster were very poignant and very mov-
ing, and a lot of people in the world appreciate the work that you
have done on that.

Senator LANDRIEU. Thank you so much. I felt so compelled, living
in a coastal state myself. I was joking with Senator Pryor, who has
been a wonderful helper, even though he is not from a coastal
state. But I said he has a definite incentive and he’s encouraged,
because if we’re not successful in Louisiana, he and Senator Lin-
cg}n will be a coastal state. So he has some incentive to join this
effort.

The tsunami devastated so many of these beaches with one wave,
but all around our coastal areas, not just in the United States but
around the world are being eaten away by thousands of smaller
waves. Our efforts to reinvest in our coast and the industries, of
which this is one industry that is represented in large measure, the
crawfish industry, as well as rice in Louisiana, which is grown in
places where it’s wet, keeping salt water out of rice paddies and
helping the crawfish industry; it is all very much tied together.

So I thank you for those comments. We'll continue working on
that.

Chairman D’AMATO. Thank you, and your full statement will be
included in the record. Thank you very much.

Commissioner Mulloy.

Cochair MULLOY. Yes, I want to now thank Senator Dorgan for
being with this Commission. The Senator has been a great sup-
porter of the work we are trying to do, and we are delighted that
he is here now to share his view on the WTO, China’s compliance,
and the larger trade vision that’s going on in this country.

Senator Dorgan.
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Senator DORGAN. Commissioner Mulloy, thank you very much.
Some long while ago, Senator Byrd and I conspired in legislation
to create the effort that has led to all of that, and we did that then
because we were concerned about our trade policies. Things have
gotten much, much, much, worse, and I'm really pleased that
you’re taking the time to sit and listen to all of this testimony and
digest it and come up with some recommendations.

Let me just make a couple of comments. The trade deficit with
China last year will turn out to be somewhere close to $170 billion.
It was $140-plus billion through October. It is unbelievable, and it
is, in my judgment, a real emergency. We have to get our hands
around this trade policy and deal with it, and especially, we have
to do that with respect to the bilateral relationship with China.

Trade policy ought to be, in most cases, thoughtful economic pol-
icy. Instead, it is mushy-headed foreign policy in most cases. Let
me say that is especially the case with China. I can describe that
to you through the lens of wheat trade, but I won’t spend a lot of
time doing that.

Let me just describe what’s happening with respect to China. 1
grew up not affording a Schwinn bicycle but certainly admiring
them from a distance, because the Schwinn bicycle was the top of
the line. Schwinn bicycles still exist, but it’s simply the name. We
don’t make any Schwinn bicycles on them anymore. The Chinese
make bicycles, and the Schwinn name goes on them, so it’'s a
Schwinn bike but made in China.

Huffy, they have gone to China. They took that little American
flag decal off the front between the handlebar and the fender and
replaced it with the globe and gone to China. Little red wagon,
Radio Flyer, gone to China; 110-year-old American company, made
in China.

I can talk about wheat; I will not deal with that at great length,
but our wheat trade with China is a miserable failure, in our judg-
ment. They promised to buy much more in the bilateral agreements
than they did. Their agricultural minister went to the southern
part of China. In the South Asia Post, it was reported that, well,
the 8.5 million metric tonnes tariff rate quota, that is just talk;
that doesn’t mean we’ll actually do that. That was right after the
bilateral.

The issue just goes on and on and on with China. This is a big,
wonderful country with a rich history, but it must be smiling
broadly at the relationship they have carved out with our country,
where they can run giant, giant, giant trade surpluses that become
a cash cow for their economy, and this country doesn’t have the
backbone, the will or the nerve to stand up to it and say wait a
second: trade between us, bilateral or multilateral, has to be hard-
nosed economic policy. We believe in fairness; we believe in recip-
rocal treatment, so own up to that if you want to have this trade
relationship with us. If not, send your trinkets and your trousers
and your shirts and shoes to Zambia and see how quick they sell.

This country needs some nerve. Let me just describe something
I read in—I believe it was the Times recently. It’s a story, and I'm
sure this is going to go on, and nobody’s going to lift a finger to



53

stop it, but it’s a story about automobiles. And by the way, very few
people know this, but in the bilateral agreement we made with
China, here’s what we agreed to. And I've been trying to figure out
who would have made this agreement, which negotiator would
have exhibited this incompetence.

We agreed that after a phase-in, the Chinese can levy a 25 per-
cent tariff on any U.S. automobile sold in China, and we, by con-
trast, would levy a 2.5 percent tariff on any Chinese automobile
sold in the U.S. We agreed, with a country with whom we had a
giant trade deficit, that they could impose a ten times higher tariff
on bilateral automobile trade. Now, I would just like to find the
name of the person that did that so that we could forever bar that
person from public service once again.

But it’s hard to determine who actually agreed to that propo-
sition. But as a result of that proposition, let me describe what is
happening. Time Magazine, January 10, has an article that says
here come the really cheap cars. It reported that a Chinese firm
has allegedly stolen production line blueprints for the new General
Motors compact car called Chevrolet Spark. In fact, General Motors
has now gone to the legal system, because they say their produc-
tion line blueprints were stolen.

And so, what is happening is the Chinese are now producing a
car through a company called the Chery Company, and the copycat
car with General Motors’ blueprints alleged by General Motors in
court is called the QQ. It looks like the identical twin to the Chev-
rolet Spark. And the Chinese company is now offering it for sale
in China for a $3,600 sticker price, a third less than the GM car,
and the Chinese company has just now announced plans to sell five
different models, including an SUV in the United States.

And their plan is to import up to a quarter of a million Chinese
cars a year, starting in 2007. And they will do that under cir-
cumstances in which this country agreed that the Chinese should
be able to levy a tariff that is 10 times higher on U.S. cars we as-
pire to sell in China versus the tariff that we would charge on Chi-
nese cars that come into this country.

It is unbelievably incompetent for that to exist. And I hope if
nothing else happens with this Commission, I hope that as you di-
gest all of this that a giant signal will come out of this Committee
that what is happening with our bilateral trade with China is
unsustainable and is hurting this country.

Having told you twice I won’t talk about wheat, let me be sure
to talk about it, because as I'm thinking about this, to demonstrate
this is just mushy foreign policy, the week before a member of
USTR left that organization, he gave a speech, and this is all on
the record. And he said that with respect to wheat trade, the rec-
ommendation of the group inside the administration that meets to
make recommendations like this was that we should take action
against the Chinese on wheat.

But when that went up the line, it was decided that no action
should be taken, despite the fact it was recommended. Why? Be-
cause it would be seen as an in-your-face thing to do with respect
to China. So what does that say to our wheat producer? Or what
does all that say to a person that worked on an assembly line mak-
ing Huffy bicycles or little red wagons?
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What does it say when our country decides that there is no ad-
mission price to the American market, that the so-called doctrine
of comparative advantage is now not necessarily a comparative eco-
nomic advantage, which we understood to mean that we would see
the trade of textiles for wine between England and Portugal; that
is what we all studied; that it is no longer an economic comparative
advantage but it is, in fact, a political one in the politics of a gov-
ernment saying to workers, organize and you’re fired, becomes an
advantage in lower wages and repressed workers that then is an
advantage, but it’s not a comparative advantage that represents
the marketplace.

And yet, our country is saying that’s all; let all of that happen;
that is all right. And it does not matter that our manufacturing mi-
grates to 30 cent an hour labor, where people work 12 hours a day,
seven days a week, because that is the market system.

If this country doesn’t get its head straight about these issues,
we will have no manufacturing sector left, and no country will long
remain a world economic power without a vibrant manufacturing
sector. This country ought to aspire to move China up rather than
pull America down with respect to wages and work issues and the
environment. Instead, we have this theory, this economic theory
that is now a demonstrated failure, with trade deficits that go up,
up, up, up, to dangerous levels, and it is the only area of public pol-
icy in which abject failure is trumpeted as a huge success.

And my hope is perhaps that at least with respect to this issue,
bilateral trade with China, that you will issue a report that finally
summons the requirement of our government and the American
people to confront this issue and to say that there are admission
prices to the American economy; there is a requirement of fair, re-
ciprocal trade, yes, between the U.S. and China. I didn’t talk about
Japan, Korea, the European Union and others, and I'd love to do
that, but time doesn’t require it.

Let me finally say this: I have constantly talked about these
trade issues, not because I want to put walls around our country.
I think expanded trade is good. But expanded trade must be fair
trade. Fair trade, in my judgment, is not something that can be
masqueraded any longer as foreign policy. That was fine 25 years
after the Second World War when we didn’t have tough competi-
tors, but that has changed.

And I constantly talk about trade on the Senate floor and seem
to have very little impact, but I am reminded of the quote by Sig-
mund Freud’s grandson, Clement, who lived in England, and he
said the following: he said, when you hit someone over the book
and get a hollow sound, it doesn’t necessarily mean the book was
empty.

Mr. Chairman, thank you very much.

Cochair MULLOY. Senator, again, thank you for coming.

I want to just comment on the point made about the tariffs, be-
cause I think I understand what goes on here. I was inside the
trade bureaucracy when those things were going on.

The people who pay attention to that are the automobile manu-
facturers. And if they're planning on not making cars and shipping
them to China but making cars in China and shipping them back
here, that makes perfect sense, and I think that explains why that
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happens. These guys are multinationals; look at the fact that they
can manufacture over there: no labor standards, no pensions, no
health care costs, and ship it right back here.

There is something wrong with the way this system is presently
working, in my view, Senator.

Senator DORGAN. I had not thought about that. That may well
be the case, but if they did that, they dramatically miscalculated,
because the Chinese are not particularly interested in a lack of con-
trol over their automobile sector. They want to build a vibrant
automobile sector, and they want to export. And this is the richest
market in the world. There is no substitute for the American
maker.

I think what we experience here is General Motors is discovering
what the Chinese will do is simply take their blueprints, build the
car in China, and compete in the United States against the GM
product.

Cochair MULLOY. One last point: I saw in the paper, and I don’t
have the article with me, but the Europeans are so concerned about
the U.S. increasing trade deficit and the falling value of the dollar
versus the euro that they have called for the United States Govern-
ment, the German deputy central banker, said the U.S. Govern-
ment has got to produce a plan on how to reduce its trade deficit,
and I don’t

Senator DORGAN. Right.

Cochair MuULLOY. —see that high priority in our own govern-
ment.

Senator DORGAN. I did not mention that I am introducing legisla-
tion in the Senate that creates what is called a trade debt limit.
We have a limit on fiscal policy deficits, and when we reach the
limit, we have to have a debate and a vote to increase the debt
limit. We’ve done that repeatedly: we have to increase the debt
limit.

With respect to trade debt, Katie bar the door. Whatever it is,
it is; there is no debate; no discussion, there is no need to decide
affirmatively that it should be increased. I am going to introduce
legislation to deal with that. I want the Congress to have to con-
front the trade debt, because it is dangerous to the country and
ought to be considered at this point a crisis.

One other point I would make: with respect to China especially,
I believe this country should begin to renegotiate the bilateral
agreement with China. It is clearly not mutually beneficial; clearly
does not work for this country’s interests. And part of it is lack of
enforcement; part of it is, I think, the determination by the Chinese
to use the cracks and crevices in that agreement, and part of it is
it was incompetently negotiated.

But for all of those reasons, I believe we ought to renegotiate a
bilateral agreement with China that is fair and that begins to have
mutually beneficial relationships between the two countries with
respect to trade.

Cochair MULLOY. Thank you, Senator Dorgan.

Senator DORGAN. Well, thank you. This was very therapeutic for
me.

Chairman D’AMATO. Thank you, Senator.
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Senator DORGAN. I have no idea whether it was good for you,
but——

Cochair MULLOY. It was very good.

Senator DORGAN. But thank you for the work you’re doing, and
Senator Thompson, it’s good to see you. Thank you very much.

Cochair MULLOY. Senator, just one last comment: the reason it
is so helpful to have you and other Members pay attention to what
we're doing, because we can do this work, but if we don’t get some
attention and traction in the Congress, of course, it’s nice academic
stuff, and we don’t intend it to be academic.

Senator DORGAN. Thank you for your commitment of time and
interest in this issue. Thank you.

Cochair MuLLOY. Thank you.

Chairman D’AMATO. Thank you, Senator.

Cochair MuLLoy. I think we are going to take a five-minute
break before we start the first governmental panel.

[Recess.]

PANEL I: ADMINISTRATION VIEWS

Cochair MuLLOY. Thank you for bearing with us. We are now
going to have the first panel of this hearing. We heard from Mem-
bers of the Congress and the Senate. We have now two very distin-
guished public officials to present the administration’s views on
these matters dealing with China and its WTO compliance.

Our first witness is Deputy Assistant Secretary of Commerce for
Asia Market Access and Compliance, Henry Levine. We first met
Mr. Levine when he was Consul General in Shanghai, when we
were there in the year 2001. He was very generous with his
time and his advice, and we appreciate him being back here again
today.

Our second witness is Mr. Shaun Donnelly, who is the Deputy
Assistant Secretary of State for Economic Bureau Trade Policy Pro-
motion. I saw where Secretary Rice has indicated that the State
Department wants to be a much more visible and bigger player in
terms of these trade and economic issues and including compliance
with trade agreements, so we were delighted to read that, and we
welcome both of you, Mr. Donnelly and Mr. Levine.

Mr. Levine, shall we start with you?

STATEMENT OF HENRY A. LEVINE
DEPUTY ASSISTANT SECRETARY OF COMMERCE FOR
ASTA MARKET ACCESS AND COMPLIANCE

Mr. LEVINE. Well, Mr. Chairman, Members of the Commission,
thank you very much for giving me the opportunity to speak here
today on these important issues. Commissioner Mulloy, thank you
for your kind words about the visit in Shanghai, something I en-
joyed, by the way, and got quite a lot out of in accompanying
all of you on your visit. I have a more complete statement that I
Kﬂl submit for the record. I will, of course, give a brief summary

ere.

China has, of course, just recently passed the third anniversary
of its WTO accession, and for that reason, I think this hearing, in
fact, is quite timely and very worthwhile. I guess to sum up, to put
it briefly, I would say that over the past three years of China’s
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membership in the WTO, I believe that China’s leadership has ex-
hibited a good faith effort to bring China into compliance with its
WTO commitments. It has been a monumental effort on their part,
changing tariffs, rewriting laws, and I think they deserve due cred-
it for the tremendous effort that they have made.

That having been said, the fact remains that we continue to have
significant areas of concern with regard to China’s performance. Of
those, I guess I would characterize our paramount unfinished busi-
g(}elss as the issue of protection of intellectual property rights in

ina.

While the Chinese government continues to work hard to over-
haul its legal system, change its procedures, improve internal co-
ordination and so forth, the fact of the matter is that today, U.S.
companies who are exporting to China, doing business in China or
in many cases companies that have had no contact with China suf-
fer a serious risk of infringement of their intellectual property
rights by enterprises in China. This issue is damaging to U.S.-
China economic relations, and it is an area where we are demand-
ing change, so that our workers and our companies can enjoy the
benefits due them from China’s WTO accession.

At the risk of oversimplifying the issue, you know, I think ulti-
mately, this comes down to China’s inability so far to enforce the
laws that it has on protection of intellectual property rights, and
our mantra is enforce, enforce, enforce. Until the violators of intel-
lectual property rights in China feel the sting of enforcement, I
think they’re not likely to change their behavior.

In addition to the IPR issue, we continue to work a number of
other issues of concern in China. These range from questions of use
of technical standards and other technical barriers to trade, the
pending regulations on government procurement of software, issues
of transparency, pending regulations on direct sales, questions over
implementation of distribution rights, express delivery services and
so forth. In addition, our colleagues at the Treasury Department,
of course, have led the administration effort to encourage China to
adopt a market-based flexible exchange rate.

We are working all of the issues hard, and we have made
progress on many issues. We will continue to be focused very ag-
gressively. I will say, though, that at any point where we feel that
we have gone as far as we can go through other means, the admin-
istration will not hesitate to employ the full range of dispute settle-
ment and other tools that are available through China’s WTO
agreement and, at the same time, we will continue to strictly en-
force our trade laws here at home.

Now, I'd shift and just say a few words about what we at Com-
merce in particular are doing to address the issues. First, let me
say that over the past 18 months or so, on an interagency basis,
working closely with our other colleagues at the other agencies, we
have tried to pursue a very focused agenda and approach. The cen-
terpiece has been the Joint Commission on Commerce and Trade.

In December of 2003, President Bush and Chinese Premier Wen
agreed to elevate of the JCCT. We then embarked on a very inten-
sive process with the Chinese to identify goals for the JCCT meet-
ing, and those efforts paid off. At the JCCT meeting in April of
2004, we resolved several significant issues and laid the foundation
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for progress on others. I won’t detail all of those here. I think many
of them, of course, are widely known and included in my written
testimony.

In addition, I should say, to addressing issues of immediate con-
cern, we at the Commerce Department are engaged in fairly exten-
sive capacity-building efforts with China, for example, training pro-
grams on the criminal enforcement of intellectual property rights
with Chinese prosecutors; these types of efforts aimed at strength-
ening China’s ability to implement its commitments.

Second, I would say that internally, we have taken a number of
steps to reorganize ourselves and make sure we are most effec-
tively focusing our Commerce Department resources on the high-
priority China issues. We have established an IPR policy and com-
pliance investigations office. Our Import Administration has estab-
lished a China office of compliance to focus expertise on anti-
dumping cases and related issues.

Reflecting the importance of the IPR issue, we have assigned the
first ever intellectual property rights officer at our U.S. Embassy
in Beijing. He is a Chinese-speaking expert on China IP, one of the
great authorities and a terrific resource both for U.S. companies
and the U.S. Government.

I would also briefly mention the efforts that we are making to
promote U.S. exports to China. While strictly speaking, this is not
a WTO compliance issue, nonetheless, our efforts to support the ef-
forts, particularly of small and medium U.S. companies, I think,
are an important piece of the effort to make sure that our workers
and our companies are getting the benefits that they deserve as a
result of China’s WTO implementation.

Of course, the fact is that China today is our fastest-growing ex-
port market. We, though, want more, and we are dedicated to
working harder and increasing those numbers, but we have taken
a variety of concrete steps. We have created the China Business In-
formation Center Website that provides a one-stop shop for U.S.
Government information and assistance for companies that want to
export to China.

We are establishing American trade centers in China to enhance
our ability to develop trade leads and support U.S. companies
there. Our commercial service has roughly 100 people on the
ground in China at our embassy and our consulates, supporting the
efforts of U.S. companies, and then, across the board, we are
strengthening and focusing our efforts.

Finally, I would sum up simply by saying that China’s economic
growth and its growing importance in the world economy has de-
veloped at an unbelievable rate, a rate that few of us would have
predicted even a few years ago. For our part, we will continue to
insist that China’s growing economic importance be based on a
strict adherence to the promises that China made in conjunc-
tion with its WTO accession, and we at the Department of Com-
merce are committed to working strenuously and effectively to that
end.

Thank you.

[The statement follows:]
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Prepared Statement of Henry A. Levine
Deputy Assistant Secretary of Commerce for
Asia Market Access and Compliance
I. Introduction

Mr. Chairman, Members of the Commission, thank you for the opportunity to tes-
tify today on behalf of the Commerce Department regarding China’s compliance
with its World Trade Organization (WTO) commitments and our role in promoting
market access and compliance with international agreements.

We recently passed the three-year anniversary of China’s WTO accession. Decem-
ber 11, 2004 ushered in some of the remaining obligations in the phase-in of liberal-
ization in the areas of tariffs, trading and distribution rights, and investment. So,
I believe today’s hearing is very well timed. Let me start with some comments on
where things stand three years into China’s WTO Accession.

II. China’s Compliance with its WT'O Commitments

Throughout the three-year period from December 11, 2001 to December 11, 2004,
China’s leadership has exhibited a good faith effort to bring China into compliance
with its WTO commitments. This has involved thousands of tariff reductions, rev-
ocation of outmoded regulations and the subsequent issuance of hundreds of new
regulations and legal revisions. It has been a monumental task in terms of scope
and complexity. China deserves due recognition for this tremendous effort.

That having been said, China’s compliance record has not been consistently posi-
tive over the past three years and problems remain today. Generally speaking, in
2002—China’s first year of WTO commitments implementation—China appeared to
be off to a good start. By 2003, there was a clear slowdown in the pace of implemen-
tation and significant WTO-related problems that were surfacing as new regulations
and laws were being put into place. Many of these concerns have now been settled
and cleared. China’s efforts in complying with its WTO commitments gained mo-
mentum during 2004, and U.S. companies have expressed much greater satisfaction
with China’s WTO performance in the past year. The American Chambers of Com-
merce for China and Shanghai (AMCHAM), which represent more than 1,800 Amer-
ican companies, stated the following in their 2004 joint, annual White Paper:

“[While the 2003 White Paper] conveyed an overall sense of dissatisfac-
tion with the slow pace of implementing some of China’s WTO commit-
ments, our message this year is much more positive. With the exception of
intellectual property rights, we believe China is substantially in compliance
with its WTO deadlines and specific obligations.”

Although China’s performance in 2004 showed marked improvement over its per-
formance in 2003, there is still much to be done. In this regard, protection of U.S.
intellectual property rights (IPR) remains paramount “unfinished business” in our
bilateral discussions with the Chinese government.

While China continues to work diligently to overhaul its legal regime to ensure
protection in accordance with the WTO’s Agreement on Trade Related Aspects of In-
tellectual Property Rights (TRIPS Agreement), I cannot report to you today that
American companies can export or do business in China without serious concern for
the sanctity of their intellectual property. This is damaging to U.S.-China trade re-
lations and is an area where we are demanding change so that our companies can
enjoy the benefits due them from China’s WTO accession.

One problem that remains is the inability of the Chinese government to system-
atically and vigorously enforce the laws and regulations in place to protect intellec-
tual property. In 2004, China intensified the crackdown on IPR infringements and
moved to lower the threshold for criminal convictions for IPR violations. While these
were positive developments flowing from the April 2004 Joint Commission on Com-
merce and Trade (JCCT) meeting, the long-term results of these actions remain to
be determined. As promised by Vice Premier Wu Yi at the 2004 JCCT, a Judicial
Interpretation was released in December, lowering the thresholds that must be met
to allow criminal convictions of IPR violations. The Judicial Interpretation is a step
forward, though it does contain some problematic elements. We continue to press
China to do more; to do whatever it takes to produce tangible results in the protec-
tion of intellectual property. This is a serious problem and I believe Secretary Evans
said it well last month in Beijing with regards to how we are judging China on IPR:
“Process isn’t progress. Results are progress.” Primarily, this means enforcement,
enforcement, enforcement.

One of Secretary Evans’ last orders of business in his capacity as Secretary of
Commerce was a return to China to confer a final time with China’s leadership on
IPR and other issues of concern to the U.S. In his meetings he conveyed the depth
of our concerns on these issues. In his Senate confirmation hearings last month,
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Secretary-designate Carlos Gutierrez highlighted IPR protection in China as a pri-
ority issue when he takes office. This Administration places the highest priority on
the protection of IPR in China, and the Department of Commerce, along with USTR
and other agencies, will continue to push China to step up its lax protection of intel-
lectual property until we see results.

In addition to IPR, we continue to have concerns about China’s practices in spe-
cific industry sectors and broad-based commercial policies. Some of these are related
to WTO commitments and others are not. These include issues of standards and
other technical barriers to trade, regulations on the government procurement of soft-
ware, transparency, Customs valuation on certain products, direct selling regula-
tions, implementation of distribution rights and express delivery services. In addi-
tion, the Treasury Department has led the Administration effort to encourage China
to adopt a market-based, flexible exchange rate. We monitor all actions, policies and
implementing regulations affecting manufacturing and services, and we pursue each
and every matter brought to our attention. While not reaching agreement on all
issues, we have successfully resolved many disputes and continue to work with
China on a case-by-case basis to resolve our remaining differences. When this proc-
ess is not successful, the Administration will not hesitate to employ the full range
of dispute settlement and other tools available to us through China’s WTO accession
agreement. At the same time, the Administration will continue to strictly enforce
its trade laws to ensure that U.S. interests are not harmed by unfair trade prac-
tices.

III. Department of Commerce Role in Achieving Market Access and Com-
pliance in China

I’'d now like to lay out for you some of the approaches that we at the Commerce
Department, working with other agencies, are taking to ensure market access and
compliance in China.

Over the course of the last eighteen months, the Administration’s strategy with
China has included monthly visits by Cabinet or other senior officials to China to
engage with China’s leaders. Senior Commerce Department officials have been a key
part of this strategy. Further, our efforts have involved development of goals for
progress, achieving Chinese government agreement to pursue those goals, and struc-
turing senior-level meetings to establish milestones to push this process forward. In
particular, President Bush and Premier Wen Jiabao reached agreement in Decem-
ber 2003 to elevate the level of the U.S.-China Joint Commission on Commerce and
Trade (JCCT) and to pursue a set of concrete outcomes for the subsequent JCCT
session. Between December 2003 and April 2004, the two agencies chairing the
JCCT on the U.S. side, Commerce and USTR, supported by the entire interagency
community, held an intensive set of meetings and teleconferences with our Chinese
counterparts to push forward our mutually agreed upon agenda of issues.

These efforts paid off. At the JCCT meeting in April 2004, we resolved several
significant issues and laid the foundation for progress on others. Issues resolved in-
cluded implementation of China’s commitments on trading rights and major
progress on distribution services, potentially worth billions of dollars of increased
market access to U.S. companies; and the WAPI encryption issue. We also achieved
significant commitments on IPR. Further, we achieved Chinese concurrence to open
a dialogue on the key structural issues (such as subsidies) that can distort U.S.-
China trade and create an unlevel playing field for U.S. companies. While not tech-
nically a WTO implementation issue, I would note our breakthrough understanding
at the JCCT on improved cooperationan arrangement for end-use visits on high-
technology items. This understanding has already born fruit as we have eliminated
the backlog of end-use visits and begun to build the confidence necessary to facili-
tate U.S.-China high-technology trade. In addition, I believe the successful JCCT
paved the way for the subsequent resolution of the integrated circuit VAT issue,
which was resolved bilaterally without the need for lengthy litigation at the WTO.

In addition to our intensive focus on solving immediate issues of concern, the De-
partment of Commerce has undertaken extensive “capacity building” efforts as part
of a strategic effort to ensure China’s compliance with WTO commitments and avoid
future obstacles to U.S. exports to China. These include training for Chinese offi-
cials in areas such as criminal enforcement of IPR and exchanges on drafting of key
economic laws and regulations. These efforts have produced results that help us
identify and address key problems in China’s WTO implementation.

Second, to reinforce the Administration’s strategy, the Department of Commerce
has undertaken a number of new steps that will continue to pay dividends in the
future. These include establishment of the IPR Policy and Compliance Investiga-
tions Office, increased staffing and recruitment of top language-qualified China ex-
perts to manage our China compliance efforts, the creation of a China Office in our
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Import Administration to focus and deepen our expertise on unfair trade cases from
China, and for the first time using technology to enable compliance officers in China
and the United States to work collaboratively on compliance cases in the Market
Access and Compliance Bureau on a real-time basis. We have also maintained an
office at our Embassy in Beijing staffed by two Compliance and two Import Admin-
istration Officers to ensure a focused effort on those issues. Reflecting the impor-
tance of the issue of IPR protection in China, last year the U.S. Patent and Trade-
mark Office (USPTO) established in Beijing the first Intellectual Property Rights
attaché position at a U.S. Embassy abroad. This position is staffed with a Chinese-
speaking attorney from USPTO who is an expert on China IP issues. He is an in-
valuable resource for U.S. companies and the U.S. Government on these issues.

We have also taken steps to enhance the effectiveness of our staff working on
China compliance issues by, for example, providing a continuous cycle of training
opportunities to enhance their skills. We have made strenuous efforts to increase
our staffing on China compliance issues to reflect its importance to the United
States, and we have added additional experienced managers to this staff to enhance
their effectiveness.

I would also note the enhanced efforts the Commerce Department is making to
promote U.S. exports to China. While not strictly speaking a WTO compliance issue,
these efforts are an important factor in ensuring that U.S. companies and workers
enjoy the benefits that they should from China’s WT'O commitments. China today
is our fastest growing export market. In fact, from 1999 to 2004, U.S. exports to
China increased nearly ten times faster than U.S. exports to the rest of the world.
As a result, China has risen from our 11th largest export market five years ago to
our fifth largest export market today. However, we believe there are even greater
opportunities ahead. Our Commercial Service has roughly one hundred employees
on the ground in China to assist U.S. companies. Further, we have created the
China Business Information Website in the U.S. that provides a one-stop shop for
U.S. Government information and assistance on doing business in China. Finally,
we are establishing American Trade Centers in China to enhance our ability to de-
velop trade leads and other information in major commercial centers outside of
those where we have an Embassy or Consulate. We have also been conducting an
active program of “Doing Business in China” seminars across the U.S., providing in-
formation to small and medium U.S. companies on the opportunities and challenges
of %w China market, including tips on how to best protect their intellectual property
rights.

IV. Conclusions

China’s global trade volume has more than doubled since 2001. Last year it sur-
passed the U.S. to become Japan’s largest trading partner. It is a top destination
for foreign direct investment and (with the U.S.) the other main engine of global
economic growth. It is the source of our largest trade deficit and it is our fastest
growing export market. China’s emergence as a major economic and trading country
poses enormous opportunities and challenges for U.S. companies and workers. We
will continue to insist that China’s growing economic importance must be based on
a strict adherence to the promises China made in conjunction with its WTO acces-
sion. We at the Department of Commerce are committed to working strenuously and
effectively to that end.

Mr. Chairman, thank you again for inviting me to testify today.

Cochair MULLOY. Thank you, Mr. Levine.
Mr. Donnelly?

STATEMENT OF SHAUN E. DONNELLY
DEPUTY ASSISTANT SECRETARY OF STATE
ECONOMIC BUREAU TRADE POLICY PROMOTION

Mr. DoONNELLY. Thank you, Mr. Chairman, and Members of the
Commission. I want to thank you for the opportunity to testify
today on behalf of the State Department to discuss our assessment
of China’s compliance with its World Trade Organization commit-
ments. I'm filling in for my boss, Assistant Secretary Wayne, who
is traveling to the Middle East today on an important terrorist fi-
nance issue.

I'd like to begin with the State Department’s overall assessment
of China’s WTO compliance and then mention some areas of par-



62

ticular concern. I'd also like to highlight the State Department’s
special role with regard to working with China on its WTO commit-
ments. I look forward, of course, to answering your questions and
hearing your comments, and I understand my longer formal re-
marks will be in the record.

Cochair MULLOY. That is correct, Mr. Donnelly.

Mr. DoONNELLY. Thank you, Mr. Chairman.

In December, China marked the third year of its accession to the
WTO. This milestone is really a midpoint in China’s efforts to com-
ply with the massive tasks of restructuring its economy undertaken
in joining the WTO.

In acceding to the WTO, China promised substantial tariff liber-
alization, new rights for foreign investment, and critical new rights
to trade and distribute both goods and services. This year, foreign
investment in trading and distribution rights figure very promi-
nently among China’s new WTO obligations.

In general, since acceding in 2001, China’s leadership has made
substantial effort to bring China into compliance with its WTO
commitments. These efforts include extensive tariff reductions, reg-
ulatory reform and harmonization, some significant legal changes,
and China deserves due recognition for those efforts.

But we must be clear, however, that China’s overall compliance
record has been uneven over the last three years. 2003, in par-
ticular, was a year in which we, and others became concerned with
the slowdown in the pace of WT'O implementation. We saw prob-
lems with agriculture in terms of nontransparent applications of
sanitary and phytosanitary, biotechnology rules, unfair applications
of tariff rate quotas (TRQs). We saw problems in services, excessive
capitalization requirements for insurance, and we saw WTO incon-
sistent use of a value added tax policy in key sectors.

State and its sister agencies have been engaged fully to address
these issues. Fortunately, with determined, coordinated efforts by
the U.S. Government, and close coordination with the U.S. private
sector, we have been able to substantially improve the situation,
resolving a number of outstanding issues in 2004, often using the
highly effective mechanism of the upgraded Joint Commission on
Commerce and Trade (JCCT) that Mr. Levine mentioned. When ne-
gotiations did not work, we did not hesitate to use legal recourse
available to us, such as our successful use of the WTO Dispute Res-
olution Mechanism in the semiconductor VAT case.

We are more satisfied with China’s WTO performance in 2004,
despite some continuing serious problems, most particularly, intel-
lectual property rights or IPR, as Hank has said. Many of the con-
cerns from 2003 have been settled, and U.S. exports to China have
continued to increase dramatically in 2004, as they have every year
since China joined the WTO, reaching $34 billion last year; China
is now our fifth-largest export market, up from 11th place in 2001.
U.S. Exports to China are up 80 percent since it joined the WTO.

Inadequate protection of intellectual property (IP) rights remains
perhaps our single most serious bilateral economic concern with
China. China has made some strides in bringing its legal system
into compliance with its WTO obligations. It has created a multi-
agency IP task force headed by Vice Premier Wu Yi, and its top
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court has recently promulgated a new judicial interpretation, allow-
ing greater use of criminal statutes against IP violators.

Raids against infringing markets and production facilities have
netted tens of millions of infringing copies; however, we have not
seen a reduction in piracy and counterfeiting rates. The reality on
the ground remains that IP problems in China are pervasive and
very serious. Simply put, we must see substantial improvements in
2005. The State Department will work with the senior IPR officials
in other agencies and our Embassy in Beijing, to ensure that China
makes progress on this vital front. Secretary Rice promised the
Senate she would pay close attention to the IPR problems in China
during her testimony.

Apart from the IP situation, we are concerned about China’s
WTO compliance on trading and distribution as well as specific in-
dustry sectors and transparency overall. China agreed to liberalize
distribution rights, effective December 11 last year, but has yet to
issue guidelines to clarify how to implement these liberalizations.

This is a very serious problem. The right to freely distribute
goods within the whole Chinese market as well as the right to pro-
vide logistics and high value added service to Chinese industrial
and retail customers is at the heart of the next phase of China’s
integration into the global economy.

We also see problems with poorly drafted direct selling regula-
tions that are relevant to companies like Avon and Mary Kay, and
express delivery service rules that discriminate against our highly
competitive companies such as FedEx and UPS.

We are also troubled with issues that are not only WTO acces-
sion problems, such as the growing issue of standards and tech-
nical barriers to trade. We have seen a disturbing trend of China
using high technology standard setting in order to benefit its do-
mestic industry. This undermines the principle of letting industry
develop international standard setting bodies that create harmony
and a level playing field for everybody.

Similarly, we are carefully watching the issue of government pro-
curement of software, for that is one of the few licit markets for
legitimate software in China. We also remain troubled by the lack
of transparency in Chinese government regulation drafting proc-
esses, particularly those conducted by bodies outside of the Min-
istry of Foreign Commerce or MOFCOM.

The administration will continue to strictly enforce our trade
rules to ensure that U.S. interests are not harmed by unfair trad-
ing practices in China or elsewhere. Administration officials at all
levels interact with their Chinese counterparts regularly on this
broad range of issues. From the deputy assistant secretary level up
through the cabinet level, we dedicate significant amounts of time
to economic issues and problems with China, both here and in Bei-
jing. Secretaries Mineta, Abrahams and Evans recently traveled to
China, and each dedicated significant amounts of time to trade
issues.

The constant effort is paying off. Significant issues are frequently
resolved bilaterally. The so-called WAPI wireless computing stand-
ard issue is one example. Interaction over many months finally pro-
duced a resolution acceptable to both parties that was announced
during the April JCCT.
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Multilaterally, this administration devotes equal attention and
effort using the WTO Transitional Review Mechanism or TRM vig-
orously to review Chinese compliance in connection with our other
WTO members. The Department of State has a unique role in this
process and in the development and implementation of the admin-
istration’s overall strategy. State not only facilitates ongoing en-
gagement with the Chinese and all of the USG’s front line eco-
nomic agencies, but we are a player among all other agencies in
Washington when it is time to make decisions.

State Department officials based at our Embassy in Beijing work
with their colleagues in the other agencies analyzing how Chinese
thinking is evolving, liaising with the private sector and explaining
U.S. positions to Chinese officials. My colleagues and I personally
participate in JCCT working groups and meet regularly with Chi-
nese officials. My boss, Assistant Secretary Wayne, recently spon-
sored a conference in Hong Kong for our embassy officers posted
throughout East Asia and the Pacific and South Asia to talk about
intellectual property rights and working closely with the U.S. pri-
vate sector. China was a special focus.

Under Secretary Alan Larson at the State Department chairs the
administration’s dialogue with the Chinese State Council’s influen-
tial National Development and Reform Commission or NDRC, a
dialogue that complements the JCCT and other dialogues; this one
focuses on medium-to-longer term structural issues. We've talked
about things like agriculture, industrial restructuring, and invest-
ment issues. Our Under Secretary, along with our Secretary and
Deputy Secretary, of course, regularly participate in the White
House meetings on the administration’s China strategy.

In addition to the considerable staff dedicated to WTO compli-
ance at our Embassy in Beijing, we have got a number of officers
at the State Department in Washington in the Economic Bureau,
the East Asia Bureau, including the so-called China desk that are
heavily involved in all of these issues. In Beijing, Ambassador
Randt has personally provided extraordinary leadership to the em-
bassy’s team on WTO accession and the whole range of trade and
investment problems.

And our Embassy team is not just the Foreign Commercial Serv-
ice and the Economic Section comprised of State Department for-
eign service officers. We involve the Defense Attaché, the Science
Attaché, the Public Affairs Section, the Political Section, the Home-
land Security and Department of Justice personnel, because it real-
ly takes a team effort if we are going to make progress on these
trade issues with China.

In conclusion, the U.S.-China economic and commercial relations
portfolios are central to our overall bilateral relationship, as the
Secretary Rice has said, and to vital U.S. interests. Nowhere are
the stakes for our economy, for U.S. firms and U.S. workers higher.
The State Department will continue to play a significant role in en-
suring that these problems are dealt with effectively and that our
engagement with China continues to pay dividends for our compa-
nies, our workers, and economies.

Thank you very much.

[The statement follows:]
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Prepared Statement of Shaun E. Donnelly
Deputy Assistant Secretary of State
Economic Bureau Trade Policy Promotion

Introduction

Mr. Chairman, Members of the Commission, thank you for the opportunity to tes-
tify today on behalf of the State Department to discuss our assessment of China’s
compliance with its World Trade Organization (WTO) commitments.

On December 11, 2004, China marked the 3rd year of its accession to the WTO.
This milestone marked China’s continued commitment to ongoing tariff liberaliza-
tion, as well as new, important steps in the areas of trading and distribution rights
and investment. I'd like to begin with the State Department’s overall assessment
of China’s WTO compliance, and then mention some specific areas of concern. I
would also like to highlight the State Department’s special role with regard to work-
ing with China on its WTO commitments. I look forward to responding to your ques-
tions related to our approach to China’s WTO implementation.

Overall Assessment of China’s Compliance with its WTO Commitments

Overall, since December 2001, there is much to be pleased with, and, in general,
China’s leadership has made an effort to bring China into formal compliance with
its WTO commitments. China’s efforts include extensive tariff reductions, regulatory
reform and harmonization, and significant legal changes. China deserves due rec-
ognition for this concerted effort.

This general assessment notwithstanding, it must be acknowledged that China’s
compliance record has been uneven over the past three years. 2003, in particular,
was a year in which we and American businesses in China became concerned with
both the slowdown in the pace of implementation and the significant WTO-related
problems as new regulations and laws were promulgated and implemented. From
problematic IPR enforcement and industrial policies such as the discriminatory use
of value-added taxes to problems with agriculture (non-transparent and scientif-
ically questionable application of SPS measures) and services (excessive capital re-
quirements in many sectors), we at State, as well as all the agencies tasked with
monitoring China’s WTO compliance, were engaged fully to address these issues.
Fortunately, with determined, coordinated efforts, we and our interagency col-
leagues were able to substantially improve the situation. We were able to resolve
a number of outstanding issues in 2004, using the highly effective mechanism of the
elevated Joint Commission on Commerce and Trade (JCCT). When discussions and
negotiations did not work, we did not hesitate to use legal recourse available to us,
such as our successful use of the WTO dispute resolution mechanism in the semi-
conductor VAT case.

U.S. stakeholders were significantly more satisfied with China’s WTO perform-
ance in 2004 than in previous years. Nevertheless, serious problems remain, and
new problems regularly emerge. Many of the concerns from 2003 have now been set-
tled and cleared. U.S. exports to China continued to increase dramatically in 2004,
as they have done every year since China joined the WTO, reaching $34bn. China
is now our 5th largest export market, up from 11th place in 2001, and exports are
up 80% since China’s WTO entry.

Key Areas of Concern

Although China’s performance in 2004 showed marked improvement over its per-
formance in 2003, there remains a substantial agenda of trade issues. Most notably,
inadequate protection of intellectual property rights (IPR) remains our most serious
bilateral economic concern.

The good news is that China has made strides in bringing its legal system into
compliance with the WTO’s Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS Agreement). Specifically, it has created a multi-agency IP
task force headed by Vice Premier Wu Yi, and its top court has recently promul-
gated a new “judicial interpretation” allowing greater use of criminal statutes (vice
administrative) against IP violators. Raids against infringing markets and produc-
tion facilities have netted tens of millions of infringing copies. However, the bad
news is that neither we, nor the Japanese and Europeans, have not seen a cor-
responding reduction in piracy and counterfeiting rates, and the reality on the
ground remains that IP problems in China are pervasive, both at the small-scale
and commercial-scale ends of the spectrum, in copyright, trademark and patent in-
fringement. Simply put, we must see substantial improvement in 2005,and the State
Department will work with the new IP Negotiator as well as the IP Policy Coordi-
nator, both created by Congress in 2005 budget legislation, to ensure that China
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makes progress on this vital front. Secretary Rice promised the Senate that she
would pay close attention to the IP problem in China.

Apart from the IP situation, we remain concerned about China’s WTO compliance
in specific industry sectors as well as in the critical arena of transparency. For ex-
ample, we see problems with customs valuation on certain products as well as with
proposed direct selling regulations and proposed legal changes governing the provi-
sion of express delivery services. China agreed to liberalize distribution rights on
December 11, 2004; but has yet to issue guidance to clarify for firms and officials
how to implement these liberalizations. This is of serious concern—the right to
freely distribute goods within the whole Chinese market as well as the right to pro-
vide logistics and other high-value added services to Chinese industrial and retail
chain customers is at the heart of the next phase of China’s integration into the
global market.

We are also troubled with issues that are not easily defined as WTO-accession
problems, but that are serious all the same, such as the growing issues of standards
as technical barriers to trade. We have seen a disturbing trend of China using high-
technology standards-setting in order to benefit its domestic industry, a tactic that
undermines the general practice of industry reliance on international standards-set-
ting bodies that create harmony and a sturdy playing field for everyone. We will
continue to work with China to underscore the benefits to industries and consumers
to use global standards-setting mechanisms. Similarly, we are carefully watching
the issue of government procurement of software, an issue that has come to the fore
in recent months. We are working with the Chinese government and U.S. industry
to ensure access to government purchasers, one of the few licit markets for legiti-
mate software in China. We also actively encourage China to join the WTO Govern-
ment Procurement Agreement as soon as possible, fulfilling China’s WTO promise
to begin the process to join the group.

We also remain troubled by the lack of transparency in Chinese regulation draft-
ing processes, particularly those conducted by non-MOFCOM bodies. The Adminis-
tration will continue to strictly enforce its trade laws to ensure that U.S. interests
are not harmed by unfair trade practices.

U.S. Government Approach, and the State Department Approach for
Achieving Broader and Better Compliance from China

Since mid-2003, the Administration’s strategy to engage China on economic mat-
ters has been to interact with Chinese officials both multilaterally and bilaterally
at senior and working levels. We interact regularly on a broad range of issues, un-
derscoring the essential nature of making tangible progress for the American people.

Administration officials, from the Deputy Assistant Secretary level up to the
Cabinet level, dedicate significant amounts of time to our efforts. Officials, such as
Mr. Levine and his counterparts in USTR, USDA and other agencies log significant
miles traveling to Beijing and hosting their counterparts here. Deputies Shiner and
Aldonas do much the same, often in advance for meetings with their Principals. Sec-
retary Evans recently traveled to China. The effort is time-consuming, but pays off.
Significant issues are frequently resolved bilaterally, due to the intense, high-level
groundwork being laid nearly continuously. The “WAPI” wireless computing stand-
ard issue, which generated focused interest by some of our most competitive high-
tech firms, is an excellent case in point: intensive interaction over many months fi-
nally produced a resolution acceptable to both parties, a resolution that would in
all likelihood have been impossible without that level of engagement. Multilaterally,
this Administration devotes equal attention and effort, using the WTO Transitional
Review Mechanism vigorously to make key points with the Chinese, often joining
our efforts with other countries with similar concerns.

The Department of State has a unique role in this process and the Administra-
tion’s overall strategy. State not only facilitates ongoing engagement with the Chi-
nese and all of the USG’s front line economic agencies, but is an equal player among
agencies in Washington when it is time to make decisions. Our officials based at
the Embassy in Beijing and our four Consulates General work with their colleagues
in the other USG agencies every day, analyzing how Chinese thinking is evolving
vis-a-vis these ongoing issues and explaining U.S. positions to tough Chinese offi-
cials. I personally participate in JCCT Working Groups and meet with visiting Chi-
nese officials. Our Assistant Secretary recently sponsored a conference in Hong
Kong for all of our mission personnel posted in East and South Asia and the Pacific
who deal with IP issues. Our Under Secretary Larson chairs the State Department’s
dialogue with the State Council’s influential National Development and Reform
Commission, a dialogue focusing on long range macroeconomic restructuring issues
such as the development of agribusiness, adoption of clean energy solutions, SOE
restructuring, and how to integrate advanced M&A techniques into economic reform
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strategies. Our U/S along with our Secretary and Deputy Secretary regularly par-
ticipate in WH meetings in which China economic strategy is decided. In addition
to the considerable staff dedicated to WTO compliance at our Embassy in Beijing,
State also has a number of officers in Washington focusing on these issues, both in
our East Asia and Pacific Bureau and our Economic Bureau. Most are experienced
mid- and senior-level officers with extensive policy experience in Washington and
overseas.

Conclusions

U.S.-China economic and commercial relations portfolio are central to our overall
relationship, and to U.S. interests. Nowhere are the stakes for our economy and
American workers higher. I remain confident that China’s leadership is dedicated
to fulfilling its WTO obligations, despite inevitable problems that occur. And where
problems occur, specifically on lax IPR enforcement, this Administration will push
China to live up to its WT'O commitments. The State Department will continue to
play a significant role in this process to ensure that our engagement with China
continues to pay dividends for our companies, workers and economy.

Cochair MULLOY. Mr. Donnelly, thank you.

Before we turn to other Commissioners for questions, I just want
to make a comment that I have made before. We regret that the
Treasury Department is not part of this panel. We very much
wanted to hear from the Treasury Department, because as you
heard, the Members of Congress have a great concern about the ex-
change rate issue, which is in Treasury’s portfolio, not your port-
folio. We regret they are not here.

Chairman D’Amato.

Panel I: Discussion, Questions and Answers

Chairman D’AMATO. Thank you very much, Commissioner Mulloy.

Mr. Levine, I have a question: we had testimony at our last hear-
ing in Seattle. There’s a fellow who’s the president of a company
called the Faria Company, Mr. David Blackburn. They make highly
sophisticated gauges for boats; all the Humvees in Iraq have these
gauges, for example. And he discovered a couple of years ago that
a company had been created in China to counterfeit his gauges,
and they were marketing them worldwide. They looked exactly like
h}ils gauges. They didn’t work very well, but they looked exactly like
them.

What I worry about is how many of our Humvees in Iraq have
these lousy Chinese gauges? The question I have here is that a
company like this, which is a 95 or 100 year-old company, a highly
sophisticated, well-established company, starts to go on the ropes,
because, first of all, their brand is impugned, their reputation is
impugned because the quality of the counterfeiting is no good, and
the people are concerned about getting the right gauges.

So the company is hurt; its credibility is hurt, but secondly, its
market is damaged. Now, we asked him, what did you do? What
does someone do when this happens, president of a very old, rep-
utable company, what do you do? What are you going to do? Sue
them in Beijing? Well, that’s not going to work. Where do you sue
them? Connecticut? They’re not coming.

So he went to the Commerce Department, and we asked him
what was the result of your meetings with the Commerce Depart-
ment, and it was fairly unsatisfactory. So, what I'd like to do is two
things: first of all, I'd like to get him connected up with you so that
he can tell his story to the appropriate officials, and we’d like to
find out how can he be helped. How can the Department on the
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ground, with an American credible businessman who is being hurt
by this unfair IPR theft? That’s the first thing.

But where does the guy go in the Commerce Department? What
floor does he go to and who does he see to try and get this fixed?

Mr. LEVINE. Well, first of all, please, feel free to direct anyone
to me. I'd be happy to serve as the point of contact. We actually
have quite a number of people, including a number of attorneys,
people with legal experience both in Washington, and then, as I
mentioned, one of the top experts on Chinese IP stationed in our
Embassy in Beijing.

So we have a lot of resources, and I understand the government
is a big place, and sometimes, it is difficult for people to find the
front door. With regard to specific China issues, again, I'd encour-
age you to have people get directly in touch with me. I would be
happy to make sure that issues are followed up on.

I would say that the situation that you describe in this case with
regard to the counterfeiting of the gauges is unfortunately precisely
the kind of issue that we have seen so much of and it encapsulates
a very large part of the problem that we are having, and as I say,
these are issues we’re working very hard.

In November, I went out to Beijing with a large agency team, in-
cluding representatives from FBI, my counterpart from the USTR,
Charles Freeman, the Patent and Trademark Office, and others,
and we sat down with the Chinese. Part of the discussion was how
do we deal with these very specific issues and cases? When they
come up, we have established with the Ministry of Commerce a
new mechanism now where we can take individual cases and direct
them to the Ministry of Commerce and look to them to help coordi-
nate interagency in the Chinese process.

And so, again, I would be happy to talk to this particular com-
pany and see what we can do. It’s a big problem, and we are deter-
mined to aggressively pursue it.

Chairman D’AMATO. Thank you. We would be interested in get-
ting more information about how this process that you have cre-
ated works with the Chinese in order to sort of track it and see
how successful we are on that. That would be of very great interest
to us. Thank you very much.

Cochair MULLOY. Each Commissioner has a five-minute period of
asking questions, so Commissioner Wessel.

Commissioner WESSEL. Thank you both for being here, and I
want to add my voice to Commissioner Mulloy’s and others for
thanking you for being here.

We all share a similar frustration about the challenge of China.
We want to be able to engage actively. We want to be able to have
a strong bilateral relationship. And your being here and sharing
openly and honestly some of the concerns you have as well as some
of the successes you have achieved is very important to us.

It is somewhat frustrating that some of your colleagues in the
administration are not participating. We have questions about cur-
rency manipulation. As you well know, it is a high point on our
agenda. Senator Schumer and Senator Graham and others raised
it earlier. We are having a little trouble understanding why, if this
is such a high priority issue, that the Secretary has been over to
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China—many secretaries have discussed this; on the other hand,
our Treasury Department says that manipulation doesn’t exist.

It sounds at times like the sound of one hand clapping on this
issue.

But I also want to go to another issue that both of you have
raised, and Mr. Levine, I believe you have said that at the end of
the day, the Chinese need to feel the sting of enforcement. I believe
that is a quote. And Mr. Donnelly, you spoke about needing to see
progress——

Mr. DONNELLY. Right.

Commissioner WESSEL. —which we all need to see. When we had
our field hearing in Ohio last year, we heard from a large number
of small businesses about their frustration with the enforcement re-
gime.

Two of the 421 cases, came out of Ohio, and so, we heard from
manufacturers there that played by the rules, abided by the law in
terms of pursuing their rights under 421. The ITC agreed with
their cases. And then, when their issue went before the policy mak-
ers in the White House, their relief was denied. Again, similar with
currency manipulation, where everyone complains, but at the end
of the day, the policy makers don’t take it to the next level, and
we've seen little action.

What kind of confidence can you give businesspeople and work-
ers that time is coming to a close when we are going to be talking
about these issues, and the Chinese are going to see a more serious
response from our government?

Mr. LEVINE. Well, I can start, and then, if Shaun wants to add,
that’s fine, too.

I guess first just to clarify my quote, I think what I said was that
those violating intellectual property rights in China need to feel the
sting of enforcement.

Commissioner WESSEL. I understand, but that can also be taken
to a larger level that if they don’t feel the sting of enforcement
more broadly, they may not respond, but I understand.

Mr. LEVINE. Well, I just wanted to clarify my quote and my in-
tent.

Commissioner WESSEL. I understand, yes.

Mr. LEVINE. But I guess to respond substantively to your ques-
tion, I would respectfully differ a little bit with the implication of
the question, which is that we have not to date been dealing seri-
ously with the Chinese on issues. The fact of the matter is, of
course, that there are many approaches, many tools, many ways,
to address issues, sanctions or even, for that matter, litigation in
the WTO obviously are always possibilities.

But we have found that in many areas, we have been able to
make substantial progress without necessarily using those tools. As
I say, those tools are available and would be used as appropriate,
and for that matter we did bring the first case in Geneva, in the
WTO, ever brought against China in the WTO on the integrated
circuit VAT issue.

So I guess what I'm saying is, I wouldn’t accept the notion that
one could judge our seriousness by the number of times that sanc-
tions have been imposed or by the number of times that cases have
been brought to the WTO, for example. So we are serious. Again,
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where there are individual company cases and concerns and we
will address those as aggressively as we can. When we find that
we have gone as far as we can go through other means, we will
continue to exercise our rights under the WTO or otherwise pursue
other avenues.

Mr. DONNELLY. If I could just add, Mr. Wessel, we certainly hear
stories and cases and so on where there is a belief that the admin-
istration has perhaps not taken the right decision or not been as
firm as some might have liked, and those can always be debated.
What I have not seen in working in the U.S. Government adminis-
tration through several administrations is this sense that that deci-
sions, certain actions should be taken or made, and then, they are
overturned on a political basis as it gets to a higher level.

I know my bosses at the State Department, whether Secretary
Powell and certainly Secretary Rice and Ambassador Zoellick, as-
suming he’s confirmed, have made it very clear that they see, you
know, moving American economic interests, including with China,
getting tough with China, making sure they live up to their com-
mitments are a serious concern and something that they feel that
we need to be taking seriously.

Now, people can debate whether one should be pushing here or
there or publicly or privately or something like that, but I think
there is a commitment; there has been a commitment, and it is
shared at the working expert level up through the policy people
and at the Cabinet level. And do we always make every decision
right? Maybe not, but I think we have got the same objectives.

If T could just add two specific things on intellectual property
rights on the earlier question, and I wanted to get on record: there
is, on this particular issue of piracy and IPR, the United States
Trade Rep is leading a very serious out of cycle review, as it’s
called, a special review of China to consider, and they are actively
seeking input from the U.S. private sector on cases, on problems
they’ve had.

And so, I would encourage any U.S. firms that have had prob-
lems to get details. And we can look at what’s happening and what
particular remedies there might be, and everything is on the table
in this review, and we’ve also, the President launched a new initia-
tive called STOPS, Strategy Targeting Organized Piracy, last Sep-
tember, and it’s a multifaceted thing.

But one of the aspects is to try to get our Japanese and Euro-
pean friends and others in the world to join with us in fighting pi-
racy, whether it’s entertainment and software or hard industrial
goods and so on, so that if we can get our customs working with
their customs so that not only do we keep these things out of our
market but out of other markets. It’s an initiative, and Hank has
played a leading role in that.

So we need to do more; we need to do better, but there is a seri-
ous commitment to it.

Commissioner WESSEL. I see my time is up. Let me just ask one
question, Mr. Levine, if we could do this afterwards, but Congress
asked us in consultation with the Department of Commerce to re-
port on a number of items; it came out of the House Appropriations
Committee. If we could talk to you about the status of that report;



71

it was due several months ago. We'd like to work with you in expe-
diting that for the Members who requested it.

Cochair MULLOY. Thank you, Commissioner Wessel.

Commissioner Becker.

Commissioner BECKER. Thank you, Mr. Chairman.

I was going to hit on some of the same subjects as Mr. Wessel.
I think TI’ll leave that alone at this point, though. Let me ask you
about trade agreements: it seems that every trade agreement that’s
negotiated, whatever surplus, trade surplus that may be in exist-
ence at that point rapidly disappears, and we start accumulating
deficits, large deficits. That’s not just on one; but on all of them.

When you look at China, that trade deficit with China has
reached epidemic proportions. We are approaching $161 billion for
fiscal year ’04. It’s expanding at the rate per year of 20 to 29 per-
cent. It will double or triple within 3 to 5 years, if the trend stays
the same. I've never seen a trend go down; it continues to follow
that. You talked about having a strategy, strategy sessions on how
to deal with problems. First of all, do you consider that a problem?

Second, what and how are you going to deal with this? If you
stay with this trend, what will we be facing here in the United
States five years from now or 10 years from now?

Mr. LEVINE. I'm happy to take a shot at that.

First, with regard to the question of whether the deficit is a prob-
lem, I think certainly, at a minimum, as we all know, and as re-
flected in this hearing, it is at a minimum a significant political
issue and much on the minds of many.

I think that economists seem to differ on the economic impact of
a bilateral trade deficit such as that that we have with China and,
in fact, of course, with regard to the China deficit in particular, it
is the case that much of this deficit or much of China’s exports are
the result of production, manufacturing production that has shifted
from other countries or other parts of Asia into China.

I am told that, in fact, the higher share of U.S. imports from
China has been more than offset by a declining share of imports
from other Asian countries. In other words, many of the products
we’re importing from China some years ago would have been pro-
duced in another Asian country.

Commissioner BECKER. The Chairman of the Federal Reserve
says that we can’t continue doing what we are doing now. There
used to be an old Missouri saying; I don’t know if anybody’s here
from Missouri, but if you always do what you always did, you’ll al-
ways get what you always got. We're on that trend, and that’s
what’s happening. Regardless of who’s shipping it into the country,
from China, the trade deficit is there, and it keeps mounting.

What I want to know is what’s going to happen if nobody does
anything.

Mr. LEVINE. Well, to come around to the solution side of it, which
I think really goes to your other point, and you mentioned the
question of a strategy, and from our perspective, we are focused on
both of the elements that make up the deficit; in other words, we
have and will continue to strictly implement our trade laws so that
the products coming into the U.S. are not the result of unfair trade
practices.
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On the export side, we are very focused on ensuring China’s
WTO implementation, on removing remaining barriers that U.S.
companies, U.S. exports face in the China market and furthermore,
we at Commerce, our trade promotion colleagues are very focused
on helping assist U.S. companies to export more.

So we are actively working both sides of the equation in a very
focused way.

Mr. DONNELLY. Mr. Becker, I certainly agree with what Hank
said. We are concerned when there is a deficit, and when it is a
growing deficit, it gets our attention, and I think the solutions are
the ones that Hank laid out. Increasing our exports is obviously
one way to do it, and that’s a high priority for the State Depart-
ment, the Commerce Department, to help our firms do that; make
sure other people follow the trade rules; whether it’s WTO rules,
that we use the Dispute Settlement provisions; or if it’s a bilateral
agreement, and we have other provisions, and we keep working to
remove barriers.

But I can assure you that in our building, we take notice of defi-
cits, and they do get our attention, and we are trying to be a part
of a strategy that can address them.

Commissioner BECKER. Let me just phrase one other question on
that, not to beat a dead horse. What are we looking at five years
from now if this continues? What are we looking at 10 years from
now? Is there any danger of a collapse of our economy if this con-
tinues just like it is now? It’s at the level of 29 percent a year,
where it would triple every five years?

Mr. LEVINE. Clearly, at a minimum, in political terms——

Commissioner BECKER. Right.

Mr. LEVINE. Clearly unsustainable to see this type of growth in
the bilateral deficit with China; there’s no doubt about that. You
know, again, I wouldn’t want to hazard a prediction as to what the
number would be in five years or 10 years or 20 years, but clearly,
it’s unsustainable. There is no doubt about that.

Cochair MULLOY. Commissioner Dreyer.

Cochair DREYER. I don’t know if you heard the first panel with
the Members of Congress or not, but listening to your testimony
and comparing it with theirs reminds me of the difference of opin-
ion on the definition of work. Is it hours put in, which you obvi-
ously have been doing, or successful accomplishment of goals,
which hasn’t been happening.

As T listen to what you all were saying, Mr. Levine, you were
saying we're taking steps to help China enforce its IPR obligations.
Mr. Donnelly, you've been saying Dr. Rice says she will pay close
attention to IPR and that China has agreed to do such and such,
but that it has yet to issue guidelines.

Again, listening to your testimony, you say “we’re concerned
with,” “we’re disturbed by,” “we’re carefully watching,” “we remain
troubled by,” “we interact regularly with.” I don’t see anything
coming out of this in terms of successful resolution. Is it our inten-
tion to dialogue forever without seeing any results, or do you think
at some point, we will do something. You've said you think this def-
icit is unsustainable. At what point do we finally say we’ve talked
enough and actually do something?
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In this regard, you've said we’re working with China to help
China to enforce its IPR obligations. Somehow, this gives me the
impression that you think the Chinese are sincere about this. I
would say, given the fact that the system is riddled with corrup-
tion, and that too many people are making money off of it, and hav-
ing seen this myself, that nothing is really happening. You ban
something, and so, the factory goes out of business. But it opens
up three days later a block down the street.

Do you think any of this really is making a difference, or are we
deceiving ourselves by saying, “look, we’re helping the Chinese;
we're going to get some results one of these days?” I get very de-
pressed about it.

Mr. DONNELLY. I came in, and I believe Hank came in when Sen-
ator Byrd was speaking, so I heard that part, and Senators
Landrieu and Dorgan, so I didn’t hear, to answer your question.
Look: in my view, and I believe it is the view of our Department,
there is a lot of work to do; we’re not making as much progress as
we want to make. We're working hard.

How far along we are in that spectrum, everybody, I guess,
would decide on their own. But I guess I would just make the point
that I don’t think it’s a dichotomy between talking on one side, and
progress on the other side. This is what the talking, the dialogue,
the pressuring, whether it’'s Ambassador Randt out there in China
or the embassy staff or visiting delegations or dialogue with our
people in Geneva, with the Chinese people in Geneva about a case
or something like this.

This is one of the tools through which we make progress. We
probably didn’t get as much progress as fast as we would like, but
I think we are making progress. Now, I am not going to deny that
we make progress in one area, and a new problem opens up. Yes,
and we just have to keep putting more resources on it and try on
the export side. I think China is, as I said, our fastest growing ex-
port market. I think since China joined the WTO, U.S. exports to
China have increased by about 80 percent.

So that says to me working with the private sector and others,
we have been able to make some progress. Have we solved all of
the problems? No. Are we having to make decisions about where
we can do it and where we have leverage and all of that? Yes. Is
it where we want it to be? No, in my view.

But I think the idea of working hard and dialogue and digging
in, whether it’s at the ambassadorial level or at the cabinet level
or at the junior officer level out in our embassy in Beijing or the
consulate in Shanghai is one of the ways we make progress. It’s not
the only way, but it’s really an important part of it working with
the American companies that are out there.

Cochair DREYER. What progress would you say you've made? I
don’t mean saying they've passed regulations, because I've been
working with the Chinese for 40 years now: They will say that they
will do a lot of things, and they will change a lot of things on the
books, but you don’t notice any actual change.

So what real successes can you say you’ve had?

Mr. DoNNELLY. Well, I will cite the fact that American exports
are up by 80 percent in four years.



74

Cochair DREYER. But the trade deficit is worse, so is that
progress?

Mr. DONNELLY. The trade deficit is worse.

Cochair DREYER. I would say no, that is not progress.

Mr. DONNELLY. No? Okay.

Mr. LEVINE. Let me, if I could; I would want to respond very di-
rectly to the characterization of what we’re doing as work without
results and I have to differ with that.

Maybe we don’t do a good enough job in communicating all of the
details of everything that we do, but the fact of the matter is that
all of us, on an interagency basis, are producing results. Talk to the
IT industry about the results we got on the WAPI encryption issue.
Talk to the fertilizer industry about the resolution that we had on
a technical standard for cadmium in foreign fertilizer. Talk to the
medical devices folks about an issue that we helped them solve in
Shanghai a couple of years ago on pricing. Talk to a small company
that we helped about eight months ago that was on the verge of
going out of business based on a customs valuation problem they
were having in China that we got resolved for them.

And I could go on. Talk to the auto industry about the efforts
that we made in helping to achieve modifications in China’s auto
industrial policy. So, from my perspective, as Shaun said, we cer-
tainly haven’t solved all of the problems, but we are making
progress on many of them and have had concrete results.

Cochair DREYER. Thank you.

Cochair MULLOY. Commissioner Wortzel.

Commissioner WORTZEL. I appreciate the testimony from both of
you, and I appreciate the work you do for the country.

If we have had this 80 percent increase in exports to China, I'd
be interested, if you could, just characterize what sectors they have
occurred in. Are they in specific sectors? Second, we have seen a
lot of figures that would tie imports from China to losses in Amer-
ican manufacturing jobs.

It would probably be useful, at least for those of us that think
trade isn’t a bad idea, if we could get data that might tie imports
to the United States or, rather exports from the United States to
China specifically to numbers, manufacturing jobs that are sup-
ported by that or jobs in general; doesn’t have to be manufacturing,
and then, the number of indirect jobs that those direct jobs sup-
port. So that’s not something I would expect you to answer here.
I hope you will be able to answer the question on what sectors it’s
growing in, but if you would point us in a direction that would let
us get those figures, it would be very useful.

Hank, I focus on a very narrow portion of your testimony here,
the written, that I find very interesting, and I'm going to ask you
a series of questions, none of which do I expect you to have to an-
swer at the table, but I think if the Chairman might, my questions
may drive a letter to your Department that will ask for a more de-
tailed report on a series of issues.

I am fascinated by the progress you have made in dual use, end
item user visits. For folks who don’t understand that, that means
a company in China has applied for a license to get some item
manufactured in the United States that has military utility and
that could improve China’s military technology.
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My own experience at the Embassy with you in China is that
about 90 percent of the times I went to visit a place that applied
for a license, it didn’t exist. It was a false front that was set up
so that some Chinese military producer could get a technology that
China couldn’t produce. So what you’re doing is very important.

Could you give us the number or percentage of false addresses
you've found in your end use visits? And do you visit and confirm
every end user, or do you sample on these licenses? When you go
on an end use license visit, do you make the visit before the item
is licensed for export to make sure it’s going to the right place, or
is the cat already out of the box, the horse out of the barn, and
do you visit after the fact?

As you’re doing this, how many front companies have you found?
Now, as I said, in my time, it was 90 percent. Today, is this getting
better? How many front companies are there that are fronting for
military producers, or are these real licenses today? How many
people at the Embassy in Beijing do you have involved in this ef-
fort? Can you go to other offices like the Defense Attaché’s office
to go out and help you with these things? And finally, are there
people in the consulates also producing these end items?

So that’s a lot of questions. I think it probably could be the sub-
ject of a hearing or a report. I hope the Commission will ask for
that, but I appreciate your time on it.

Mr. LEVINE. Very briefly, let me say that we will be delighted to
get you those answers. The details are the purview of our col-
leagues in the export control side of Commerce. I will just very
quickly say that the arrangement that we achieved with China
cleared out a very large backlog of requests that we had pending
to get in and do these end use checks.

Again, in response to Commissioner Dreyer’s comment, I think a
concrete step forward which has allowed us to facilitate these visits
and clear out a backlog. As to the rest of it, we will get you all the
details.

Mr. DoONNELLY. Could I just respond to Commissioner Wortzel’s
question about fastest growing sectors? We will get you that detail.
It may, in fact, come from the Commerce Department, but my
sense, the biggest sectors we’re exporting are electrical machinery,
industrial machinery, aircraft—Boeing just signed another agree-
ment with the Chinese last week at the Commerce Department—
also, oil seeds, a big thing, and cotton, a couple of agricultural
areas, raw materials, copper, and so on like that, are the sectors,
most of the things we're exporting to China, but we’ll get you a de-
tailed list with the changing patterns.

Cochair MULLOY. Commissioner Bartholomew.

Commissioner BARTHOLOMEW. Thank you very much, Mr. Chair-
man, and thank you to our witnesses their taking the time to come
up and testify before us and for their service to the United States
and the people of the United States. It is appreciated.

I would like to associate myself with Commissioner Wortzel’s
questions. I think they are important ones. I would take issue just
with one comment he made, which is the implication that there are
people who do not support trade. I don’t actually believe that is the
case, and I do not think he does either. The question is what are
the conditions under which trade is taking place?
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You can probably detect a fair amount of frustration up here. In
some ways, my question is going to be more rhetorical than any-
thing else, because I share the frustration. I found that Commis-
sioner Dreyer was asking questions essentially framing them the
same way that I and a number of us are thinking about them.

The reality is it seems that the United States has, for at least
the last 15 years, bought into the framework that the Chinese gov-
ernment has created, not only on trade but also on proliferation
and on human rights, that somehow, negotiations are in and of
themselves progress and that talk is its own reward.

I recognize, of course, as do we all, that negotiators and those of
us sitting up here have jobs. We have income. We have health ben-
efits. And so, the talk, frankly, can go on forever in terms of the
people who are participating. I do not mean to cast aspersions on
any of your efforts or any of the efforts of the other people who
have done this.

But given the fact that things don’t seem to be improving in so
many areas, given the fact that the trade deficit is soaring, that
new barriers for American products go up seemingly every time the
Chinese agree to bring some of them down, you look at the history
on intellectual property rights alone. We have had what? Four
memoranda of understanding in the last 12 years.

I just wonder and would appreciate your thoughts on why should
American workers who have lost their jobs, jobs that aren’t coming
back, why should they believe that the U.S. Government either is
going to be able to do anything about this economic situation with
China?

Thanks.

Mr. LEVINE. Good; well, I'd say first, again, I'm picking up on the
thread of the previous exchange with Commissioner Dreyer. I
would say that I think a review of the record of the past four years
would show significant progress on any number of issues, concrete
resolution of problems that are faced by U.S. companies, barriers
to exports, and for that matter, I think this four-year period prob-
ably compares favorably with any four-year period in our relation-
ship, our economic relationship with China.

A few moments ago, I went through some of the concrete results,
and again, Commissioner Wortzel mentioned the end use visits;
again, another area where we have made progress. So again the
underlying assumption that the United States is being taken to the
cleaners by China, we are being talked to death and not getting
any results is one, frankly, that I think is in error, and I think
we're making important progress.

Certainly, the deficit continues to rise. It rises very rapidly. As
we said earlier, it is not sustainable over the long run. However,
it is also important to keep in mind the complexity of the factors
that go into creating that deficit. As I say, a large part of it simply
being the relocation of production facilities from other parts of Asia
onto the China mainland, and we have therefore seen a decrease
in our deficits with other parts of Asia as the deficit with China
has increased.

So judging, in other words, making the deficit or the size of the
deficit the benchmark of how well we are doing in terms of our
trade relations with China making that the sole benchmark I don’t
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believe is the best approach. Bottom line, I guess, is to say that as
Shaun mentioned, our exports to China are way up.

As I mentioned, I think we have tackled problems. You’re frus-
trated, certainly we’re never satisfied with the amount of progress
that we have made, and all I can say is that we will continue to
try to do even better in the future and continue to open the market
more for U.S. companies.

Mr. DoNNELLY. Well, I'll just say diplomats and State Depart-
ment people are often accused of just liking to talk for talk’s sake.
That 1s not our approach on this. We, like you, like the business
community, want to see results, and as Hank says, on the export
side, on getting the Chinese to apply the rules, we’re seeing some
success; not enough; we need to keep working at it.

But we certainly don’t see talk as its own reward or dialogue or
promises. It’s results we’re looking for, just like you.

Commissioner BARTHOLOMEW. Mr. Chairman, just one closing
comment on my end. This Commission spent a day in South Caro-
lina last year and a day in Ohio, and it is a stark reminder of what
is happening in communities on the ground. I think it behooves all
of us to spend time traveling outside of Washington, D.C. and into
these communities to remind us what’s at stake.

Thank you.

Cochair MULLOY. Vice Chairman Robinson.

Vice Chairman ROBINSON. Thank you, Cochairman Mulloy.

I have a couple of questions. You just made an interesting state-
ment about the fact that the deficit seemed to be falling in other
Pacific Rim countries, whereby it’s growing in China, in part be-
cause China is used as a highly competitive export platform and
the like. We have statistics here, however, that indicate that the
Pacific Rim deficit is up from 2003 to 2004 22.6 percent; Japan 13;
China, admittedly, the largest at 29.9, but that overall, the deficit
figure for the region is rising. That’s just something that we might
like to have clarified, if you don’t mind. A second question: It’s my
understanding, and I think that of my fellow commissioners, that
under our trade laws, the U.S. has a right to keep what have been
identified as counterfeit goods out of our markets. Is that correct?
And how well policed is that kind of denial mechanism?

And to Mr. Donnelly, a slightly different question: When you look
at overall U.S.-China relations, and this goes back to a point that
you were making earlier, is it your position that you have seen no
evidence that we are pulling punches, so to speak, in the trade
portfolio, whether it’s bringing issues to WTO dispute settlement or
the robust nature of enforcement measures to help advance what
are regarded by senior levels of the administration as more strate-
gically sensitive dimensions of the bilateral relationship, such as
denuclearizing North Korea?

We have heard a lot about these alleged tradeoffs. I just wanted
to clarify your position as to whether you see evidence that these
kinds of trade-related punches are, in fact, being pulled for what
are perceived as greater gains in U.S.-China relations.

Mr. DONNELLY. Let me address that, Mr. Vice Chairman, be-
cause I think it’s a very important point.

You have stated accurately what I have seen or not seen. There
is no question we have a broad agenda with the Chinese: North
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Korea proliferation is obviously a very important issue. But I have
never seen a case where there is a trade decision to be made, and
someone at the State Department or at the White House or the Na-
tional Security Council says, no, we can’t do that.

People at various levels can say let’s not do this this week; let’s
do it next week; let’s do it publicly, privately, but in the funda-
mental case of whether we somehow trump an aggressive, strong
enforcement trade policy to advance other issues, I have not seen
that, and I would welcome any evidence in that regard.

On the counterfeiting question, Hank may know more about this
than I do, but we do have—we are allowed, there are provisions
under WTO but also under U.S. law to keep counterfeit goods out,
and we can perhaps get more detail for you on that. I will be can-
did with you and say that the people who enforce that are the Cus-
toms Service in the Department of Homeland Security; they have
a lot of other things they are looking for at the border these days,
and the amount of resources they’re able to devote to it are finite
and so on and so on.

But we have a legal basis to do it; we have a commitment to do
it; the Homeland Security people are trying to do it to the best of
our ability.

Mr. LEVINE. If I could just quickly, first of all, I echo what Shaun
said. From the perspective of the Commerce Department, were
there some kind of concern about overall relations with China or
their help in other areas; we would be on the receiving end of that,
and the fact of the matter is absolutely not. Every trade issue that
I have been involved in during my tenure at the Commerce Depart-
ment have been addressed on the merits as a trade issue, and I am
not aware that we have been subject in any way to pressure with
regard to unrelated issues, number one.

Number two, yes, we will need to get back to you on the details.
Indeed, it is largely a function of interaction, as I understand it,
between U.S. companies and the Customs Service.

Vice Chairman ROBINSON. Right.

Mr. LEVINE. Companies can register their trademarks and pat-
ents with the Customs Service, and that allows Customs, then, to
identify goods that are coming in that would be in violation, for ex-
ample, of those trademarks and patents. There is a mechanism, but
we will undertake to get you more details.

Cochair MULLOY. Yes, that would be enormously helpful if you
would provide us the details on that.

I'm going to ask my question now as Chairman, and it fits right
in with what you just asked: Section 421, which is the China-spe-
cific safeguard, when Congress put that into the law, Congress said
if the ITC makes an affirmative determination, there would be a
presumption in providing the relief. The ITC looks at the matter,
and they make a recommendation to the President.

Now this has been invoked by the ITC a number of times, found
that American companies have been damaged, sought relief under
Section 421, and the administration, the President, has denied re-
lief at least three times. The statutory standard is that President
should find relief unless providing relief would have an adverse im-
pact on the United States economy clearly greater than the benefits
of such action or that in extraordinary cases, that such action
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would cause serious harm to the national security of the United
States, end quote.

So, in other words, ITC makes the recommendation; this is the
statutory standard. The President should grant relief unless he
finds there’s some kind of extraordinary economic harm or national
security of the United States. Mr. Stewart, who is going to testify
later, comes in and tells us that on those Section 421 determina-
tions, when they come from the ITC, there is an interagency com-
anittee that meets and then makes recommendations to the Presi-

ent.

He tells us that the Chinese government has lobbied strongly to
discourage the President from utilizing 421. And he gives specific
examples of lobbying efforts by the Chinese government to really
make that provision of law not applicable, because if people apply,
spend money to get that relief, they don’t get it, they get the mes-
sage theyre not going to get relief, and nobody else, then, goes
through the channel of asking for it.

Now, you probably both in State and Commerce, are on that
interagency committee that advises the President whether to give
relief or not. One, I ask you, have either of you specifically been
involved with any of these Section 421 recommendations, and two,
has there been political lobbying going on that influenced your
judgments on whether to use that or not? Thank you.

And maybe I'll go to Mr. Levine first and then Mr. Donnelly.

Mr. LEVINE. Yes, I would say on that that first, the Commerce
Department is actively involved in the interagency process on the
421s which, as you know, I think, is led by USTR.

Cochair MULLOY. Correct.

Mr. LEVINE. I have personally not been present literally in the
room and directly involved. I will say, however, that again, I am
not aware, and have absolutely no reason to believe that there
were any inappropriate influences in any way, shape or form that
influenced the outcomes.

And I'd further, want to expand and say, the Chinese govern-
ment expresses its unhappiness on lots of things that we do. In
fact, as we all know, one of the benefits of our system and one of
the things that we keep criticizing the Chinese about is we are a
tremendously transparent system, and that allows everyone to
know what we’re doing, and it allows all kinds of groups and for-
eign governments and everyone else to try to weigh in with their
positions.

The Chinese government was not happy when we implemented
textile safeguard some time back. The Chinese government was not
happy when we took a case to the WTO. The Chinese government
was not happy when we have sanctioned Chinese companies for
proliferation related activities, and they have made their views
known. So I guess the fact that the Chinese government makes its
views known to the U.S. Government on issues of concern, I don’t
find exceptional in any way.

To my knowledge, all of the decisions on the 421s are taken on
the merits of the case.

Cochair MULLOY. Under that statutory standard, so to utilize it,
it must be in some national security interest of the United States,
or providing relief would have an adverse impact on the United
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Stgtes economy clearly greater than the benefits; that’s the stand-
ard.

Mr. LEVINE. That is my understanding.

Cochair MULLOY. And you say that these decisions are being
made on that basis?

Mr. LEVINE. That is my understanding.

Cochair MULLOY. Mr. Donnelly?

Mr. DONNELLY. Mr. Chairman, I would say the same thing. In
my recollection, in the four years I have been in this job, I have
been at a handful, it might be one, it might be three interagency
meetings at my level where the 421 cases were discussed. People
who work for me, some cases get resolved, or an interagency con-
sensus is reached at a lower level, but I have been involved in a
couple of other cases not personally in the room.

In none of those cases have I been approached in a meeting or
so on by a Chinese official or a representative on behalf of Chinese
officials. On some of those cases, there have been representatives
of U.S. firms around the case, the original filer of a case or some-
one who uses—who takes the product and uses it further or a com-
petitor or something like this, but nothing from the Chinese side
and certainly nothing, no influence I've ever felt.

And it’s been my sense that the debate in the sessions I've been
in—the interagency has all been about what is the overall net eco-
nomic effect on the U.S. economy, and it’s on that basis that USTR
leads the discussion and comes up with a recommendation that
goes to the President.

Cochair MULLOY. Are you required to report to the Congress on
the utilization of that provision? Do you know?

Mr. DONNELLY. I do not know.

Mr. LEVINE. I don’t know. We’d have to check on that, and USTR
is kind of the main lead on the issue.

Cochair MULLOY. If you could and

Mr. LEVINE. We'll get you the details.

Cochair MULLOY. Sure.

Senator Thompson.

Commissioner THOMPSON. Mr. Chairman, if you have another
question, I'd like to cede my time to you.

Cochair MuLLoY. Well, thank you, Senator. I do have another
question for Mr. Levine and Mr. Donnelly.

As you know, China has been lobbying to be declared a market
economy, and they have gotten that from Brazil, Argentina, New
Zealand and others. The EU has declined to give China market
economy status.

We have a statutory framework, which governs whether we can
recognize another country as a market economy or not. My under-
standing is that the Chinese are lobbying the American Govern-
ment to give them market economy status, and one reason, of
course, I think it makes our dumping laws less effective than they
might be otherwise under when they’re a nonmarket economy.

The question is, you have set up a working group with the Chi-
nese under the JCCT. Is it the administration’s intent to follow the
statutory standard, or would politics get into this decision making
and lobbying on behalf of firms that might want China to have that
status or are you going to stick to the statutory standard? Among
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the rules there is that China not be manipulating its currency. So
I just want to clearly get that on the record what’s going on here.

Mr. LEVINE. Thank you. Yes.

We did, indeed. One of the outcomes of our April 2004 JCCT was
the establishment of a working group which we refer to as the
Structural Issues Working Group, and the intent of our activities
under that working group is to make crystal clear to China the re-
quirements of the statute which you have just described, and we
don’t want there to be any lack of clarity or misunderstanding on
the Chinese part about what the requirements of the statute are.

Indeed, it is the administration’s intent to apply the require-
ments of the statute on the question of market economy status for
China. So yes, absolutely, the intent is to apply the requirements
of the statute.

Mr. DONNELLY. This is a process that’s led by the Commerce De-
partment, but that is certainly the understanding of the State De-
partment as well. There is not going to be a special deal or a polit-
ical deal. There are requirements under the statute and led by the
Commerce Department, that will proceed on that basis.

Cochair MULLOY. Fine, thank you. We have two Commissioners
who wanted to ask very brief followup questions.

Commissioner Becker and then Chairman D’Amato.

Commissioner BECKER. Yes, very quick, because it’s on the same
subject, the nonmarket economy.

When PNTR was negotiated, American industry—I'm talking
about your core industries, your big industries, all of them, the
workers were promised by USTR that there was a 15-year span be-
fore they could become a market economy. And I feel, from the con-
versations we’ve had and with other groups, that if this is not fol-
lowed, if this is rolled back in some way, that industry in the
United States and workers in the United States would consider
this a betrayal from the understanding they had when PNTR was
passed.

I just wanted to make that comment.

Cochair MULLOY. Thank you, Commissioner Becker.

Chairman D’Amato.

Chairman D’AMATO. Thank you, Chairman Mulloy.

I have a question: Senator Byrd, in his legislation, in fiscal year
2004 and 2005, both years, the Consolidated Appropriations Act,
both houses of Congress directed the Bush administration to under-
take negotiations in the WTO to resolve this dispute with regard
to the Byrd Amendment and decisions in the WTO.

We understand the administration has put that on the table, but
we are not clear that the negotiations are ongoing. Can you give
us some assurance that they’re ongoing, or can you get back to us
on that, or what is the status of the statutorily directed negotia-
tions in the WTO?

Mr. LEVINE. I would say that I would have to get back to you
on that and get you the update.

Chairman D’AMATO. Thank you.

Cochair MULLOY. I want to thank both of you for being here with
us, and I want to thank your Departments. We have been well re-
ceived by Ambassador Randt when we were in China, and he has
been very helpful to this Commission. And my former colleagues in
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the Commerce Department have been enormously helpful as well,
and tell them we do appreciate it so much.

Thank you.

Mr. DoONNELLY. Thank you, Mr. Chairman.

PANEL II: EVALUATING AVAILABLE TRADE REMEDIES

Cochair MULLOY. In our next panel, we are going to examine
available trade remedies under U.S. law, and we have with us two
outstanding witnesses, Mr. Terence P. Stewart, who is the man-
aging partner of Stewart and Stewart law firm, and Mr. Alan
Wolff, who is a partner with the law firm of Dewey Ballantine.

So we won’t take a break. We'll move right ahead and ask you,
Mr. Stewart, you have done a study for the Commission regarding
China’s WTO compliance. It would be helpful, if we started with
you and then moved on to Mr. Wolff. And then, after you finish
your statements, which are limited to eight minutes or so, then,
we’ll have questioning by the Commissioners.

STATEMENT OF TERENCE P. STEWART, ESQ.
MANAGING PARTNER, STEWART AND STEWART

Mr. STEWART. Thank you very much. It’s a pleasure to be here
this afternoon.

Mr. Wolff and I have decided to kind of split up the topics, where
he is going to take the antidumping regime generally and CDSOA
specifically and talk about those, and I will give a general overview
of the trade remedies and some of the problems in using the trade
remedies as it pertains to China generally.

You may have seen in the current issue of Business Week the
front cover story is entitled Fakes. It deals with the counterfeiting
issue, and I believe that they estimate, the World Customs Organi-
zation estimates that globally, the problem of fakes or counter-
feiting is roughly a half trillion-dollar issue, and roughly two-thirds
of that counterfeiting flows from China at the present time.

The remedies you all were asking the prior panel about, Section
337 lets you deal with import problems of products that violate a
variety of laws, including our intellectual property laws. Customs
has the ability to seize product that is in violation of copyright pro-
visions. So those two deal with the U.S. side.

The problem, of course, is whether you can catch the fact that
there are products coming in; the fact that these same types of
laws do not work necessarily in third countries, and, of course, they
are no}‘F1 helpful for the counterfeiting problems that exist in China
as such.

And so, some of the other programs that the prior panel talked
about were an effort to try to deal with third country efforts to get
other countries to beef up their enforcement, but clearly, this is the
single largest problem in the bilateral relationship in terms of eq-
uity for U.S. producers in their efforts both for maintaining access
in this market and foreign markets.

When you look at other trade remedies that exist, you all have
talked a bit this morning about the product specific safeguard that
was put into the protocol of accession with China as China joined
the WTO. It is there for a period of 12 years, and not surprisingly,
since China is the only country that has ever joined the WTO or
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the GATT before that has had such a special safeguard, they have
not been terribly pleased about this obligation and have worked
very hard to see that countries do not bring cases against them, or
if cases are brought against them that those cases do not resolve
satisfactorily.

And so, the result, even though the Congressional purpose was
to have a law that was much more user-friendly and much more
likely to result in relief. The fact of the matter is that there have
been five cases and all five cases have gone down. Three of them
have gone down at the end of the day through Executive Branch
review; all have been claimed to be on the basis of economic anal-
ysis. Two of the cases failed at the ITC in terms of the injury
standard that’s there.

So one of the principal architect items that was in our bilateral
relationship with China that was designed not to provide an alter-
native to normal safeguard actions but was designed to provide in-
dustries with the opportunity to prevent being destroyed while
China is adjusting—all right, because they have large areas where
the prior administration and this administration believe that they
will be making significant adjustments as the WTO compliance
process moves forward—has proven to date to be ineffective.

You have the textile safeguard; I know you have a panel that
deals with that. While it has been late in being implemented, the
administration’s results where there have been cases have been
better there. You have four or five that have been upheld. You have
a one-time phenomenon, which is whether or not you can use these
laws for products that have not yet been integrated into the WTO
system. That has been held up in court. The administration has an-
nounced that they are going to be taking a challenge to the court
of appeals.

So while that remedy has been late in being used, its success
rate to date has been reasonable. And however the court litigation
works on the threat issue, there is very little doubt that the rem-
edy will be there until 2008 for the textile industry of the United
States. So one of two special items that were put into the China
Accession Protocol have worked reasonably well.

The TRM, which is not a remedy but was intended to be a watch-
dog process, because it was the first time such a provision had ever
been put into a protocol of accession, governments did not think
through all of the issues. WTO is a consensus organization, and
China has largely bristled at anything that is a China only obliga-
tion. TRM is a China only obligation; they have done what they can
to minimize its relevance, and as a result, the process has not been
terribly meaningful in terms of moving the process ahead.

If you talk to most governments that are part of the WTO, they
will tell you that nonetheless that China just as the prior panel has
said has been willing to work bilaterally with other members where
there are issues of particular concern that are raised, and most
other governments believe they have been able to address issues bi-
laterally although not immediately, over some period of time.

On other trade remedies that we have in the United States, the
Executive Branch has chosen for the last 25 years not to apply to
China one of them, and this is our countervailing duty law. Flow-
ing from a case in the mid-eighties dealing with, at the time, Po-
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land and Czechoslovakia, the Commerce Department decided that
they weren’t going to apply our U.S. countervailing duty law to
nonmarket economies.

This decision was upheld in court as a reasonable construction
of the statute by the agency. This is not required by the statute;
this is an agency determination. Interestingly, with China, the
prior administration and this administration spent a lot of time, in-
cluding in this last year, identifying subsidy practices in China
that are problematic to the United States, yet, we choose by execu-
tive action not to make one of the statutory remedies available to
our industries to address these problems.

So you have three of four so far that are not usable. And the
dumping law, which Mr. Wolff is going to review, that has been
widely used. There are 60 orders that are on the books in the
United States as of the beginning of this year that pertain to
China. There are problems in terms of how well it works under the
nonmarket economy methodology.

The issue that I raised in my prepared statement deals with the
collection issue, and I know that this was an issue of some interest
to some of the Members. The inability to collect duties is a complex
problem. The way the statute is drafted, it has worked very well,
or we believe it has worked very well for many years. But for
CDSOA and the reports that Customs has to prepare for the Con-
gress and that it releases publicly, no one would ever have known
that there was a collection problem, certainly not a collection prob-
lem of the magnitude that there is.

It tends to have arisen on Chinese companies. They account for
roughly 85 to 90 percent of the uncollected monies. They tend to
appear largely in fragmented industry cases, agricultural cases or
cases where you have hundreds or thousands of producers and
hundreds of importers, and part of the problem is lack of attention
from Customs on what are called the general entry bonds that mer-
chandise comes in with.

If it comes in early, it may not be of sufficient value, so that if
a company disappears, and in these smaller cases or smaller pro-
ducer cases, you have many importers that simply disappear after
merchandise has been brought in before final liability has been
done. You heard Senator Byrd talk about the bill that was intro-
duced last year to deal with some of the new shipper issues, and
that is an important step.

There are other items; in one of the cases, cash deposits were
posted, but they were relatively low. The final liability ended up
being a lot higher. The import community basically bailed and dis-
appeared, declared bankruptcy or otherwise; they were not found,
and there was not sufficient bond coverage on top of that to help
address it.

This has not been a problem as far as we can tell to any signifi-
cant extent for any country other than China, and on China, it is
limited to a number of cases, most of which involved highly frag-
mented industries. Mr. Wolff has been involved in the shrimp case;
he hasn’t yet gotten to that phase. They have just gotten orders,
but if crawfish is a good example, they are going to have significant
problems without attention being put on that issue.
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So we have problems with the tools that the Congress has pro-
vided us, and it is important that there be meaningful tools both
in the United States and abroad for our industries to have a fair
chance. With that, I will stop.

[The statement follows:]

Prepared Statement of Terence P. Stewart, Esq.
Managing Partner, Stewart and Stewart

Members of the Commission, good morning. I appreciate the opportunity to again
appear before the Commission as it reviews aspects of China’s compliance with its
WTO commitments and obligations after three years of WT'O membership. My state-
ment today addresses the effectiveness of available U.S. trade remedies vis-a-vis
Chinese imports.

Introduction

Before turning to that topic, if I may, I would like to make some overall observa-
tions about China’s WTO compliance. As I noted last year, China’s accession to the
World Trade Organization was a significant and historic event and it continues to
be a great experiment. Thirty-seven months have now passed since China’s acces-
sion. We are now capable of greater perspective as to how successful China has
been, and is likely to be, in meeting the commitments it agreed to at accession.

Recently, as an update to previous reports, my firm prepared a report for the
Commission on the status of China’s compliance with its WTO commitments in
2004, the third year of China’s WT'O membership. The report covered a variety of
topics including compliance deficiencies; the use of China-specific safeguard meas-
ures in the U.S.; whether China’s exchange rate policy is susceptible to a WTO chal-
lenge; the non-market economy status of China in U.S. antidumping proceedings
and the prospects for change of that status; the U.S. policy of not applying counter-
vailing duty law to China and other non-market economy countries; the problems
of infringement and lack of enforcement of intellectual property rights in China;
areas where a WTO challenge should be considered due to China’s non-compliance
with commitments; and the operation and effectiveness of the Transitional Review
Mechanism.

In 2004, China met its WTO commitments in numerous areas. However, there
continued to be areas of non-compliance that caused concern to the U.S. Govern-
ment and the U.S. private sector. A short review of the primary areas of compliance
concerns in 2004 includes the following:

o Intellectual property rights: China has undertaken major efforts to revise its
IPR laws and regulations but piracy remained rampant and enforcement seri-
ously inadequate.

e Trading and distribution rights: China implemented its commitment to full
trading rights ahead of schedule but concerns remain regarding distribution
rights because China did not issue specific rules clarifying how distribution
rights would be acquired.

o Services: In many services sectors, China met the letter of its liberalization com-
mitments but frustrated the spirit by imposing new and burdensome licensing
and operating requirements, such as high capital requirements and prudential
rule requirements that exceed international norms.

o Agriculture: U.S. exporters experienced continued problems with market access
and transparency.

e Industrial policies: In a number of areas, China has continued to employ poli-
cies that effectively limit or impose conditions on market access, or give pref-
erential treatment. Some selected examples include:

e discriminatory VAT policies
e failure to provide national treatment with respect to price controls on medi-
cines and drug reimbursement

preferential import duties to certain products (particularly from Russia)

discriminatory application of SPS measures

disparate standards testing of foreign products compared to domestic products

inadequate transparency for proposed technical regulations and conformity

assessment procedures

e development of unique standards for products in spite of existing inter-
national standards

e inconsistent application of the China Compulsory Certification (CCC) mark
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e investment laws and regulations that continue to “encourage” technology
transfer

e auto industrial policy that discourages auto parts imports and encourages use
of domestic technology

e government procurement policy that mandates purchases of Chinese-produced
software to the extent possible

Available Trade Remedies: Are They Effective in Dealing With Imports
from China?

WTO Members agreed to the accession of China to the WTO in December 2001
before China had achieved a fully WTO-consistent trade regime. A key element in
granting early accession to China was the establishment or maintenance of a num-
ber of trade remedy measures or policies that other Members could use in the event
that, during China’s transitional period to full WTO compliance, imports from China
caused market disruption or injury to their domestic industries.

In evaluating the effectiveness of available trade remedies, this paper focuses on
the two China-specific safeguard measures (i.e., the product-specific safeguard,
known in U.S. law as Section 421, and the China textile safeguard), and the chronic
problem of under-collection of antidumping duties on Chinese imports covered by
antidumping duty orders. In addition, the paper addresses one trade remedy that
is not currently available with respect to Chinese imports, but could and should be
available—that is, the application of countervailing duty law to Chinese imports
benefiting from countervailable subsidies.

1. Section 421 Safeguard

In Article 16 of its Protocol of Accession, China agreed that, for 12 years following
China’s accession to the WTO (or until December 11, 2013), WTO Members could
use a general “product-specific special safeguard” measure with respect to Chinese
goods. This product-specific safeguard is applicable to any type of product (both in-
dustrial and agricultural goods) and permits the U.S. and other WT'O Members to
take action to curtail imports of Chinese goods that cause or threaten to cause “mar-
ket disruption” to a domestic industry producing similar goods. The transitional
product-specific safeguard is unique to China. No other acceding country (either to
GATT or the WTO) has been subject to such a special product-specific safeguard.

The U.S. and other WT'O Members insisted on the China-specific, product-specific
safeguard mechanism because they recognized that, at accession, China still re-
mained a long way from fully meeting all obligations of WTO membership and
would require a transitional period. The product-specific safeguard provides a meas-
ure of protection for other WT'O Members from import surges during China’s transi-
tion to a fully WT'O-consistent trade regime.

The China product-specific safeguard was enacted into U.S. law by Section 421
of the Trade Act of 1974, as amended, 19 U.S.C. §2451. Section 421 permits U.S.
domestic industries and workers adversely affected by increased imports from China
to seek relief. The Clinton Administration stated, and Congress understood, that the
special safeguard measure ensured that, on the lowest showing of injury, the U.S.
could take effective action against import surges from China that cause market dis-
ruption in the United States.! In enacting Section 421, Congress indicated that the
measure should be applied vigorously to address import surges from China.

The rationale behind Section 421 was that U.S. industries should not lose jobs due
to competition from Chinese imports at a time when China was adjusting to WTO
obligations. Moreover, Congress expressly stated that “if the ITC makes an affirma-
tive determination on market disruption, there would be a presumption in favor of
providing relief.”2 Further, Congress said that Section 421 established “clear stand-
ards for the application of Presidential discretion in providing relief to injured in-
dustries and workers,” and that the presumption in favor of relief could be overcome
“only if the President finds that providing relief would have an adverse impact on
the United States economy clearly greater than the benefits of such action, or, in
extraordinary cases, that such action would cause serious harm to the national secu-
rity of the United States.”3

1See U.S.-China Bilateral Trade Agreement and the Accession of China to the World Trade
Organization: Hearing Before the Committee on Ways and Means, House of Representatives,
106th Cong., 2nd Sess. 48 (Feb. 16, 2000) (statement of Charlene Barshefsky, U.S. Trade
Representative), available at http:/frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=106
house hearings&docid=f:67129.pdf.

2See House Report No. 106-632, 106th Cong., 2d Sess. 18 (May 24, 2000).

31d.
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As of January 2005, only five Section 421 investigations have occurred: (1) ped-
estal actuators, (2) steel wire garment hangers, (3) brake drums and rotors, (4) duc-
tile iron waterworks fittings (DIWF), and (5) innersprings. The last active investiga-
tion was completed almost a year ago, in March 2004. Unfortunately, no Section 421
proceeding has resulted in relief to any U.S. industry. The expectations of its utility
as a measure to provide relief to U.S. industries injured from a surge in Chinese
imports have not been realized.

Of the five Section 421 investigations so far, the ITC made an affirmative injury
determination and recommended relief in three cases and made a negative deter-
mination in two cases. No case has resulted in relief to a domestic industry, how-
ever, because the President denied relief in the three affirmative cases.

Section 421 Investigations

Investigation ITC Recommended President’s
Product Initiated Determination Relief Determination
Pedestal August 19, 2002 Affirmative (3-2) | Quotas Denied relief on
actuators October 18, 2002 grounds of national

economic interest
(January 17, 2003).

Steel wire November 27, Affirmative (5-0) | Additional Denied relief on
garment 2002 January 27, 2003 | duties grounds of national
hangers economic interest

(April 25, 2003)

Brake drums June 6, 2003 Negative (5-0) Not applicable | Not applicable
and rotors August 5, 2003

Ductile iron September 5, Affirmative (6-0) | 3-year Denied relief on
waterworks | 2003 December 4, 2003 | tariff-rate grounds of national
fittings quota economic interest
(DIWF) (March 3, 2004)

Innersprings January 6, 2004 Negative (6-0) Not applicable | Not applicable
March 8, 2004

The last Section 421 petition was filed more than a year ago. The likely reason
that there have been no new petitions in the past year is not because there has been
a decrease in Chinese imports (which have continued to increase rapidly) but be-
cause U.S. industries have observed the results of the first five cases and have
judged that the prospective relief to be gained from a petition is not worth the costs
and time to bring it.

Moreover, it is likely that domestic parties have also been discouraged from bring-
ing 421 petitions by the political tenor of the ultimate decisionmaking process. In
each of the affirmative 421 determinations, the Chinese government has lobbied
strongly to discourage the President from granting relief. For example:

e China’s Vice-Minister for Trade, Long Yongtu, came to Washington and met
with Commerce Department officials in December 2002, arguing that the use
of Section 421 would undermine China’s market access to the United States.
See Chinese Official Complains about China-Specific Safeguards, ChinaTrade
Extra.com, posted December 6, 2002.

o It was reported that some administration officials believed imposition of a safe-
guard measure on Chinese imports could have negative political consequences
in that “a decision to impose the ITC remedy could lead to increased use of the
China-specific safeguard, which could further complicate the bilateral trade re-
lationship.” See U.S. Holds Door Open to Settlement in First China-Specific
Safeguard Case, Inside U.S.-China Trade, November 13, 2002.

e “Officials from China’s Ministry of Commerce met this week with officials in the
U.S. Trade Representative’s Office in an effort to convince them to reject rec-
ommendations from the International Trade Commission that the U.S. impose
a tariff, a quota or a combination of both in order to limit imports of Chinese
ductile iron waterworks fittings (DIWF). Informed sources said MOFCOM offi-
cials would meet with USTR yesterday (Jan. 13), and said the MOFCOM dele-
gation consisted of officials from its Bureau of Fair Trade.” See Chinese Officials
Meet in U.S. to Argue Against 421, Furniture AD Case, Inside U.S.-China Trade,
January 14, 2004.
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The one constant uncertainty in the Section 421 process is the element of discre-
tion granted to the President as the ultimate decisionmaker regarding relief. Thus,
three years into China’s WT'O membership, although there have been three cases
in which the ITC found that a domestic industry was injured by a surge of Chinese
imports and deemed relief to be warranted, no relief has been yet granted because
the President exercised his discretion to reject relief.

In order to make Section 421 more available to and effective for domestic parties,
there are several possible avenues:

e Congress could consider amending the statute to provide monetary relief (at
least to the extent of covering legal costs) to those U.S. industries that bring
a 421 petition, receive an affirmative determination and a recommendation for
relief from the ITC but are then denied relief by the President. At a minimum,
this small measure of compensation would assist U.S. industries (particularly
those comprised of small- and medium-sized companies) to recover their costs
when the elements of a Section 421 case have been demonstrated.

e Congress could amend the statute to provide that any relief proposed by the
USITC would be mandatory as long as consistent with WTO durational limits.

e Administratively, the USITC itself appears to have burdened the process by
adding obligations on domestic petitioning industries that are not contained in
the statute and which appear to misapprehend the purpose of Section 421. For
example, the ITC requires domestic industries to supply adjustment plans simi-
lar to a normal Section 201 safeguard action even though the premise of the
statute is implementing rights under the accession protocol to deal with the
transitional period when China is undergoing further significant legal and eco-
nomic reform. Bringing USITC practice into conformity with the underlying
purpose and intent of the statute would not require legislative activity but pos-
sibly Congressional oversight.

2. Textile Safeguard

The special China textile safeguard is authorized by paragraph 242 of the Work-
ing Party Report to China’s WTO accession.* Under that provision, if a WT'O Mem-
ber believes (and can show) that imports of certain Chinese textile and apparel
products are “threatening to impede orderly development of trade in these products”
due to “market disruption,” the WT'O Member can, following prescribed procedures,
impose a safeguard measure restraining imports of such products. When the safe-
guard is imposed, China has agreed that it will restrain exports of the covered prod-
uct to no more than 7.5% above the amount entered during the first 12 months of
the most recent 14 months preceding the safeguard. A special textile safeguard may
be imposed for up to one year, with reapplication possible. The special textile safe-
guard provision, itself, expires on December 31, 2008.

In the United States, the textile safeguard was not implemented by statute.
Rather, the Committee to Implement Textile Agreements (“CITA”), the official U.S.
Government entity responsible for administering the Agreement on Textiles and
Clothing (“ATC”) implemented the textile safeguard by procedural rules issued in
May 2003 which set out the procedural rules by which domestic parties could seek
relief from Chinese imports by petitioning for a special safeguard action.>

The U.S. textile industry first attempted to use the textile safeguard mechanism
in September 2002 when it filed petitions on 5 products (knit fabric; gloves; dressing
gowns; brassieres; and textile luggage). These petitions were filed before CITA pub-
lished procedural rules and CITA took no action on the petitions.

In May 2003, CITA issued its textile safeguard procedural rules which set out the
eligibility criteria and informational and supporting data requirements for a peti-
tion. CITA also determined that the initial petitions would need to be re-filed in ac-
cordance with the procedural rules before CITA would address them.

In July 2003, the U.S. textile industry re-filed their petitions on four products:
knit fabric; gloves; dressing gowns; and brassieres. In August 2003, CITA accepted
three of the petitions (knit fabric, dressing gowns, and brassieres) and rejected the
fourth (gloves). On December 23, 2003, CITA imposed safeguards on the three prod-
ucts for a one-year period.

Subsequently, in June 2004, U.S. producers of socks and other textile producers
filed a safeguard petition covering cotton, wool, and man-made fiber socks from
China, and CITA imposed a safeguard on October 29, 2004 for a one-year period.

4 Report of the Working Party on the Accession of China, WI/MIN(01)/3 (10 November 2001),
para. 242.

5See Procedures for Considering Requests from the Public for Textile and Apparel Safeguard
Actions on Imports from China, 68 Fed. Reg. 27787 (CITA, May 21, 2003).
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In October and November 2004, anticipating the expiration of global textile quotas
on January 1, 2005, a U.S. textile industry coalition filed a series of new special
textile safeguard petitions covering a variety of products, including cotton trousers,
man-made fiber trousers, man-made fiber knit shirts, man-made fiber and cotton
shirts, cotton knit shirts and blouses, cotton and man-made fiber underwear,
combed cotton yarn, synthetic filament fabric, and wool trousers. What distin-
guished the series of new petitions was that they were based upon the “threat” of
increased imports rather than upon actual increased imports. CITA accepted the
new threat-based petitions but has not yet acted upon them.

Retailer and importer groups, however, claimed that CITA lacked authority to
consider petitions based upon threat alone. On December 1, 2004, the U.S. Associa-
tion of Importers of Textiles and Apparel filed suit in the U.S. Court of Inter-
national Trade challenging CITA’s acceptance of textile safeguard petitions based on
the “threat” of increased imports and requested that the CIT issue a preliminary
injunction enjoining CITA from granting relief. Following briefing and oral argu-
ment, on December 30, 2004, the CIT granted the motion for a preliminary injunc-
tion and issued an order enjoining CITA from proceeding on the threat-based safe-
guard requests during the pendency of the court action.

Subsequently, on January 25 and 27, 2005, respectively, the U.S. Government ap-
pealed the CIT’s preliminary injunction order to the U.S. Court of Appeals for the
Federal Circuit and filed a motion to stay the preliminary injunction pending ap-
peal, which the CIT denied on January 31, 2005.

Looking at whether the textile safeguard mechanism has been an effective trade
remedy so far, the record is sparse. Since China’s accession in December 2001, CITA
has imposed only four textile safeguard measures, and the nine petitions filed since
October 8, 2004 are now suspended as the result of a preliminary injunction issued
by the Court of International Trade. Thus, a realistic assessment of the effectiveness
of the textile safeguard as a remedial measure would be premature at this stage.
One can say, however, that, prior to October 2004, CITA’s acceptance of four of the
five petitions filed preliminarily indicates that the textile safeguard is working as
envisioned by the U.S. and other WT'O Members.

The outcome of the present court challenge to CITA’s authority to accept petitions
based upon the threat of increased imports will be relevant in the short term to the
ability of U.S. companies and their workers to obtain relief before a significant in-
crease in imports occurs in fact for remaining textile products being reintegrated
after expiration of the global quotas.

While the preliminary injunction may delay consideration of the merits of the
threat-based petitions (which may result in the loss of both jobs and some compa-
nies), the industry and workers should be able to file petitions by the second half
of 2005 if Chinese imports surge as anticipated.

3. Under-Collection of Dumping Duties on Chinese Imports

In U.S. law, the trade remedy of antidumping law applies to imports from China
as well as to other countries. For non-market economy countries, such as China,
U.S. antidumping law provides a special methodology for calculating normal value.
Under the NME methodology, Chinese exporters are deemed to be operating within
a centrally planned economy in which the government controls pricing and produc-
tion decisions and Commerce treats all exporters as a single enterprise, except in
cases where individual companies can demonstrate an absence of government con-
trol over their export activities. In applying the NME methodology, in calculating
normal value, Commerce disregards prices and costs in the Chinese market and re-
sorts instead to prices and costs in a comparable market-economy surrogate country.
China’s Protocol of Accession (Article 15) permits WTO Members to apply an NME
methodology to Chinese imports subject to antidumping investigations for 15 years
after China’s WTO accession (or until December 11, 2016).

While antidumping law is an available trade remedy, in recent years, it has be-
come apparent that, due to significant undercollection of dumping duties by U.S.
Customs, particularly on Chinese products, U.S. industries that successfully peti-
tioned for antidumping duty relief from Chinese imports have not received the full
benefits of antidumping duty orders to which they are entitled under U.S. law.

In March 2004, in its FY 2003 annual report on the Continued Dumping and Sub-
sidy Offset Act (CDSOA), the Customs and Border Protection Agency (CPB) reported
that it had failed to collect $130 million of antidumping and countervailing duties,
$103 million of which related to antidumping duties on Chinese imports, such as
crawfish, paint brushes, iron castings, roller bearings, silicon metal, brake rotors,
garlic and honey.

The reasons for the undercollection of duties are multiple and complex. Among the
contributing causes are: (1) failure by importers to post adequate cash deposits or
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bonds on entries, (2) failure by CBP to require a single entry bond on entries and
instead allowing importers to post a continuous entry bond, (3) allowing importers
to post continuous entry bonds that are too low to cover eventual dumping liability,
(4) cash deposits that are posted on estimated duties are lower than finally-deter-
mined duties but the importer fails to pay the difference due to bankruptcy or dis-
appearance, and (5) in the case of “new shipper” reviews, a “loophole” that allows
importers to post a bond on estimated dumping duties rather than cash deposits.

In repeated cases, importers have failed to pay the full amount of duties owed and
when CPB attempted to collect on the bonds or the duties owed in excess of cash
deposits, the bonds were not sufficient to pay in full the amount of duties owed and
CBP was unable to collect the additional duties owed due to the bankruptcy or dis-
appearance of importers. It also appears that some Chinese companies have set up
shell companies as a means to use the “new shipper” loophole. Senators Byrd and
Cochran described the “new shipper” problem as follows:

Under current U.S. trade law, some exporters are exploiting a loophole
in the “new shipper” provision to undercut AD/CVD orders that are de-
signed to protect U.S. agricultural and industrial industries from dumped
and unfairly subsidized imports. U.S. law gives importers of goods exported
by new shippers the privilege of posting either a cash deposit or a bond as
security for the amount of duties that CBP may ultimately assess against
the imports. Unfortunately, many “new shipper” importers are using the
bonding privilege to evade the payment of any duties. If the U.S. Govern-
ment determines that duties must be paid, the importer can evade payment
by defaulting or dissolving the company. CBP has had particular problems
collecting duties on imports from new shippers in China. In fact, in FY
2003, CBP was unable to collect $130 million in import duties, including
(()j‘f’r $6100 million in uncollected duties relating solely to imports from

ina.

In response to Congressional criticism, CBP proposed a series of reforms, includ-
ing working with the Treasury Department to ensure that surety bond companies
can cover defaults, enforcing the requirement to post single entry bonds for each
entry of goods subject to antidumping duties, and closely monitoring continuous
entry bonds that U.S. importers must obtain to cover antidumping duties. In addi-
tion, Commerce increasingly has required new shippers to post bonds at the higher
“all others” rate rather than a zero rate.

Separately, to address the “new shipper” undercollection problem, Senators Byrd
and Cochran proposed legislation that would delete the provision in U.S. law that
allows importers of products from “new shippers” to post bonds to cover estimated
dumping duties, which would ensure that all imports from new shippers would be
secured by cash deposits, the normal practice in administrative reviews. Although
the Byrd-Cochran bill passed the Senate in the 108th Congress, the legislation
failed to get House approval.

Despite CBP’s efforts to improve antidumping duty collection, the CBP’s FY 2004
CDSOA Report showed an even larger gap in duty collection in 2004 compared to
2003. CPB reported in early January 2005 that, in FY 2004, it failed to collect $260
million in antidumping and countervailing duties, $224 million of which related to
antidumping duties owed on Chinese imports.

Because of the annual report, the magnitude of the undercollection problem has
been identified. It is clear that the bulk of the undercollection problem stems from
Chinese product imports. Indeed, the 60 antidumping duty orders on Chinese prod-
ucts represent only 17 percent of all U.S. AD and CVD orders but 85 percent of the
duty undercollection problem. It is critical that the full amount of duties owed be
collected. Action by Congress, CBP, and Commerce are desperately needed to ensure
the proper functioning of U.S. law.

4. Non-Application of Countervailing Duty Law to Imports from China

It is the present policy of the U.S. Commerce Department that countervailing
duty law is not applicable to non-market economy countries. Because the U.S. con-
siders China to be a non-market economy country, the Commerce Department views
U.S. countervailing duty law as not applicable to China. In consequence of this pol-
icy, U.S. industries cannot petition for the imposition of countervailing duties when
they are injured by reason of Chinese imports benefiting from government subsidies.

The U.S. first stated its current policy in 1984 in two antidumping proceedings
involving steel wire rod from Czechoslovakia and Poland, both non-market economy
(NME) countries at the time. Commerce’s NME classification was founded on an

6 Letter to Senate Colleagues from Senators Byrd and Cochran, May 14, 2004.



91

economic analysis that concluded that “markets” did not exist in countries that re-
lied on government central planning to allocate resources and prices. Commerce
therefore determined that CVD law is not applicable to exports from an NME coun-
try because subsidization is a market economy phenomenon and cannot exist in an
NME where “markets” do not exist. The U.S. Court of Appeals for the Federal Cir-
f‘uit fgund that Commerce’s determination was not unreasonable and therefore af-
irmed.

At present, the trade remedy of CVD law is not available to address problems
caused by Chinese subsidies. The current U.S. position, however, is not required by
the statute. Rather, it was established by an administrative determination (affirmed
in court litigation) and could be reversed or changed by administrative action. In-
deed, the U.S. position is bizarre at the present time in light of the heavy emphasis
the U.S. placed on eliminating or limiting subsidies as part of China’s accession
process to the WTO. If subsidies in modern day China don’t distort markets, why
did the U.S. insist time and time again that such subsidies had to be eliminated,
reduced, identified and/or reported? Moreover, in the most recent Transitional Re-
view Mechanism, the U.S. identified a large number of Chinese subsidy programs
that appeared to constitute either prohibited or actionable subsidies under the WTO
Agreement on Subsidies and Countervailing Measures.?

The U.S. policy could be changed in two ways. First, Congress could amend the
countervailing duty law to expressly provide that CVD law applies to non-market
economy countries. In the 108th Congress, bills were introduced in both the House
and Senate to make such a change. Second, Commerce could change its present pol-
icy on its own (which it has the discretion to do). Given that Commerce’s policy is
not required by statute, a change in policy would likely be upheld by the courts as
long as Commerce supports the change with reasoned analysis.

Thank you for the opportunity to appear today. I would be pleased to respond to
any questions.

Cochair MuLLoOY. Thank you, Mr. Stewart, and thank you both
for your very really good prepared testimony, which will be in-
cluded in the record of the hearing.

Mr. Wolff.

STATEMENT OF ALAN WM. WOLFF
PARTNER, DEWEY BALLANTINE LLP

Mr. WoLFF. Thank you very much, Commissioners. I appreciate
the opportunity to be here today, actually for what I'm learning.
Having sat through this morning’s session, it’s been very illu-
minating, and I very much appreciate the opportunity to hear the
remarks of others and the questions that have been asked and the
answers given.

Echoing what Commissioner Becker has said or thinking about
reflecting on it, we’ve had a lot of trouble in the steel sector for a
long time, and it didn’t start with China; it started in a number
of other places, and we’ve had a wholly inadequate response as a
country to the problems of steel. And you could look around for the
failures, but one of the failures was a lack of information, a lack
of focus on what the problems were, and I'm glad this Commission
exists so that there can be focus on a number of problems with re-
spect to at least our growing major trade partner, China.

Similarly, if you look at Airbus, contrary or different to what we
did in steel, steel, the industry was concerned and tried to be ac-
tive; in Airbus, the U.S. industry was inert, and we paid a major
price for that. And I'd like to not see that happen in a whole series
of additional areas in trade going forward

So we could use a national commission on trade. We don’t have
one. We could use a commission on trade remedies; we don’t have

7See Request from the United States to China Pursuant to Article 25.8 of the Agreement on
Subsidies and Countervailing Measures, G/'SCM/Q2/CHN/9 (6 October 2004).
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one. We do have a commission on China, and I'm glad that you’re
focusing on the trade remedies, but I think there are issues that
you are uncovering that are broader than simply China-related.

One thing I would hope is that you would have a list of specific
legislative recommendations, maybe Executive Branch rec-
ommendations growing out of this hearing on how the trade rem-
edies should be improved, because they certainly do need improve-
ment in their implementation but also in what’s on the books.

My testimony focuses primarily on the Byrd Amendment, but I'd
like to broaden that a bit in oral remarks to a few other areas. In
terms of enforcement, Mr. Stewart has talked about the problems
of under collection of duties, and he has, in his testimony, a num-
ber of suggestions with respect to how that might be addressed. I
think also, there’s a question of mission of the agency enforcing a
statute.

Years ago, 1979, the Treasury was taken out of the business of
supposedly enforcing countervailing duties and antidumping, be-
cause it didn’t, and it was given to the Commerce Department, and
there was a vast improvement as a result. It may be that in this
era of terror and the threat of terror that the Customs Bureau is
really not ever going to be able to devote the resources necessary
to track down the problems involved with under collection of duties
and that assessment of duties should be a function that should be
considered to be transferred to the Commerce Department, to Im-
port Administration, to work in tandem, or maybe joint responsi-
bility but work in tandem with Customs.

It is just not clear to me that we are ever going to get, from Cus-
toms officials who are responsible for making sure that nuclear de-
vices don’t come in in containers that they are going to be worried
about whether crawfish reports are accurate or shrimp, for that
matter, going forward. So one might look at who is doing what in
our government with respect to areas of responsibility.

Mr. Stewart also mentioned the inapplicability by choice of coun-
tervailing duties to nonmarket economies. Clearly, I think it was
actually an erroneous decision to bind ourselves in that way inter-
nally, to impose restrictions on how we are going to do things.
There should be a study, not just of whether China qualifies as a
market economy or how that would take place but what the transi-
tion would be so that countervailing duties would be effective if
made applicable to China.

One can’t say that all subsidies, as of yesterday and for 10, 15
years previously, don’t exist as one moves to a system where coun-
tervailing duties might be applied. So I think the study of the De-
partment and the study of this Commission should be—certainly,
the Commerce Department study should be broadened beyond how
do we give China something to how do we effectively maintain
trade laws.

On the Byrd Amendment, I believe that the WTOQO’s finding is
fundamentally wrong; that the threats of retaliation are unwar-
ranted and unwise; that the Byrd Amendment is, in fact, consistent
with our international obligations, and it is a reasonable policy,
and it ought to be retained. It’s fully warranted that it ought to be
retained. I think you will get the answer on where the negotiations
stand on adopting a Byrd Amendment for the world in the WTO
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regulations is no place. The U.S. agenda in Geneva is very slim
with respect to trying to get more effective enforcement.

I don’t fault the people in the Commerce Department who are at-
tending these negotiations entirely at all. It’s a hostile environ-
ment, but getting the WTO on our side on this one is something
that’s more of a political statement hope than something that could
easily occur.

That having been said, there were no trade effects, no adverse
trade effects on anyone from the Byrd Amendment. The notion that
more industries in the United States bring cases, antidumping
cases because there is a Byrd Amendment I think is unsupported
by any evidence, totally flawed. And if anybody has worked on
these cases, and two of us at this table have and many others have,
industries are very seriously injured when they consider bringing
an antidumping case. It’s a very serious decision. It’s quite a bur-
den on companies to undertake bringing a case. A lot of executive
time goes into it, and they’re in trouble when they bring a case.

And Byrd duties, which are very welcome, are only a partial com-
pensation, but they are hard to get. There may be no duties col-
lected, for a variety of reasons. Under collection is a problem that
came up in crawfish, or simply there is an adjustment of pricing
so that there is no fund from which to pay duties.

So the amount of Byrd monies that have been distributed while
very welcome and very necessary, as Senator Landrieu testified
this morning has also been very, very, modest, a very slight
amount, and it is simply not a motivation to bring cases.

The WTO’s decision was ill founded. It’s making law. The prob-
lem is not with U.S. law. The problem is with WTO dispute settle-
ment. Obligations are being legislated by panels, and simply, it is
not just an invasion of U.S. sovereignty but the sovereignty of other
countries as well, and those who rejoice in something like the Byrd
Amendment being condemned will find themselves in the dock at
some point and find their domestic measures, how they spend their
money, also subject to international restraints and review, and it
is not something that we should see happen.

The Byrd Amendment is something that should be absolutely
maintained, and I hope the Congress is steadfast in that resolve,
because the administration, of course, is on the other side of that
issue.

I would like to say a couple of things on the offense rather than
the defense side as well. And that is that there have been a couple
of successes. We have been involved in them in our firm this last
year. China’s ending of the discrimination in the value added tax
on semiconductors was a step forward, as well as the wireless LAN
standard for computer use, where a rather ill advised policy was
abandoned.

The resolve of the government had a lot to do with it, and when
I say the government, I'm including two branches of the govern-
ment, the Congress and the Executive Branch. In the wireless LAN
standard, the fact that the Secretary of State as well as the Sec-
retary of Commerce was directly involved in the USTR made a dif-
ference, and in the value added tax case, getting some allies in the
case made a real difference. Japan, the European Union, Mexico
and others joined the United States in that complaint in the WTO.
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Thank you very much. Happy to answer questions.
[The statement follows:]

Prepared Statement of Alan Wm. Wolff!
Partner, Dewey Ballantine LLP

The Byrd Amendment—A Reasonable Policy That Should Not Be Repealed

I thank the Commission for the invitation to testify today on this important topic.

The Continued Dumping and Subsidy Offset Act (CDSOA), commonly known as
the Byrd Amendment, provides that the revenue collected pursuant to antidumping
and countervailing duty orders is to be distributed on an annual basis to certain
affected domestic producers for qualifying expenditures. Despite the fact that the
WTO Agreements generally do not address what WTO Members can do with reve-
nues collected under antidumping and countervailing duty orders, this statutory
provision has been the subject of tremendous controversy, culminating in rulings by
a WTO dispute settlement panel in September 2002 and by the WTO Appellate
Body in January 2003 that the Byrd Amendment is inconsistent with U.S. obliga-
tions under the WTO Agreement on Antidumping (“the Antidumping Agreement”)
and the WTO Agreement on Subsidies and Countervailing Measures (“the Subsidies
Agreement”).

As I shall discuss further, the Byrd Amendment is not inconsistent with WTO ob-
ligations, is a reasonable policy and its retention is fully warranted. Accordingly,
since the United States should not consider itself obligated to repeal the Byrd
Amendment as a result of the WTO rulings, the United States should not do so.
Instead, the United States should work toward negotiated changes in the Anti-
dumping and Subsidies Agreements that explicitly allow distribution of revenues de-
rived from antidumping duty and countervailing duty orders. Further, the trading
partners of the United States that brought the case against the Byrd Amendment
should refrain from any retaliation against United States products while this nego-
tiation is taking place. Any threatened retaliation is misguided, wholly unwar-
ranted, and ultimately undermines continued U.S. participation in the WTO.

The Byrd Amendment is Not Inconsistent With WT'O Obligations

The Byrd Amendment creates a program whereby domestic producers that have
been injured by dumped and/or subsidized imports may receive monetary compensa-
tion drawn from the revenue collected by the U.S. Government under WTO-con-
sistent antidumping and countervailing duty orders. To the extent that one would
question the WTO-legality of a program of this kind, one would normally begin with
a review of the Subsidies Agreement. But the Subsidies Agreement only prohibits
a very narrow category of subsidies—those contingent on export performance or on
import substitution. All other subsidies are not prohibited, although a particular
subsidy may be subject to countervailing duties or action at the WTO if it is “spe-
cific” to an industry or a small group of industries and causes material injury or
other adverse trade effects.?2 Thus, the program created by the Byrd Amendment
does not provide a prohibited subsidy under the WTO rules. Given this framework,
it is clear that the WTO Appellate Body erred when it ruled that the Byrd Amend-
ment is prohibited under WTO rules.

Citing Article 18.1 of the Antidumping Agreement and Article 32.1 of the Subsi-
dies Agreement, the Appellate Body ruled that the Byrd Amendment violated WTO
rules because it constitutes a “specific action against” dumping and/or a subsidy not
permitted under those agreements.3 Article 18.1 of the Antidumping Agreement

1Alan Wm. Wolff is a former U.S. Deputy Trade Representative, with the rank of Ambas-
sador, who served as Acting Head of Delegation of the U.S. Delegation to the Tokyo Round of
Multilateral Trade Negot1at10ns He heads the International Trade Practice of Dewey Ballantine
LLP, located in Washington, D.C

2The WTO panel that considered the Byrd Amendment rejected a claim by Mexico that the
Byrd Amendment is an actionable subsidy that causes adverse effects under Article 5(b) of the
Subsidies Agreement. The panel concluded that Mexico had not shown that the Byrd Amend-
ment is a “specific” subsidy that causes adverse effects. Report of the Panel at para. 7.115 and
para. 7.132.

31t should be noted that the Appellate Body rejected a number of other claims against the
Byrd Amendment that had been upheld by the WTO panel below. For example, the Appellate
Body overruled the panel’s conclusion that the Byrd Amendment violates the standing require-
ments of the Antidumping and Subsidies Agreements, as well as the panel’s conclusion that the
United States did not act in good faith with respect to its obligations regarding standing. The
Appellate Body also rejected the panel’s reasoning that the Byrd Amendment was WTO-illegal
because it might facilitate or induce the exercise of the rights to seek antidumping and counter-
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states that “no specific action against dumping of exports from another Member can
be taken except in accordance with the provisions of GATT 1994, as interpreted by
this Agreement.”* Article 32.1 of the Subsidies Agreement is virtually identical in
its wording, except that it refers to “a subsidy” rather than “dumping.” Nothing in
either text prohibits the grant of a subsidy to a domestic industry. Indeed, as noted
above, only export subsidies and import substitution subsidies are specifically pro-
hibited under Article 3.1 of the Subsidies Agreement; all other subsidies are per-
mitted. Yet, despite all this, the Appellate Body concluded that subsidies available
only to domestic industries that have been adjudicated to have been injured by un-
fairly traded dumped and/or subsidized imports are prohibited under WTO rules.

The absurdity of this ruling is obvious. A non-prohibited subsidy granted in one
country even if it causes injury in another does not contravene WTO rules, but the
granting of a non-prohibited subsidy to an injured industry in the importing country
is prohibited, under the theory that the Subsidies Agreement and the Antidumping
Agreement forbid WTO Member governments from taking steps other than anti-
dumping and countervailing duty actions to help the injured domestic industry, even
if these other steps do not have an impact on the subsidized and/or dumped imports
and do not violate any other WTO obligations. Nowhere does one find such restric-
tions in the text of the WTO Agreements.

The Byrd decision is the most egregious example of overreaching by WTO panels,
which are legislating obligations where none were agreed by sovereign countries en-
gaged in negotiation of the WTO rules and worse, where no adverse trade effects
exist. Repealing the Byrd Amendment would not only remove a wholly legitimate
and necessary measure from U.S. laws, it would give further encouragement to the
bringing of non-meritorious claims against domestic legislation in the WTO and to
a rogue WTO panel process to further expand the ambit of international regulation
without the consent of the WT'O Members afflicted with the new “obligations.”

The Byrd Amendment is a Sound and Reasonable Policy

Beyond the issue of WTO consistency addressed above, the policy justification for
maintaining the Byrd Amendment is strong: It permits companies, workers and
farmers that have been found to be injured as a result of unfair trade practices to
receive some monetary compensation from the proceeds of the antidumping and
countervailing duties collected under WTO-sanctioned U.S. trade remedy laws.

In general terms, the Byrd Amendment operates much like trade adjustment as-
sistance (“TAA”) programs for workers, although with somewhat different criteria
for receiving benefits and with a more circumscribed revenue source. For example,
TAA benefits are authorized upon a finding that increased imports of like or directly
competitive articles have contributed importantly to a firm’s reduced sales or pro-
duction, and to the separation or threat of separation of workers. In the case of the
Byrd Amendment, benefits are authorized only where there have been final deter-
minations of dumping and/or countervailable subsidies by the Commerce Depart-
ment and of material injury or threat thereof by the International Trade Commis-
sion (“ITC”). Moreover, while TAA benefits are derived from general tax revenues,
payments under the Byrd Amendment are limited to the proceeds of antidumping
and countervailing duty collections for the product in question. These funds only be-
come available if the affected exporters continue to receive subsidies or dump their
product in the United States. If an exporter sells at a fair value, or stops receiving
a subsidy benefit, no duties are collected. As a result, oftentimes there is little or
nothing in the way of duties collected. For example, in fiscal year 2004, the Bureau
of Customs and Border Protection (“Customs”) monitored imports from 565 anti-
dumping and countervailing duty orders and investigations, including 351 active or-
ders, but liquidation of duties and distribution to domestic producers occurred in
only 268 cases (47 percent).

A common criticism of the Byrd Amendment is that the affected domestic pro-
ducers allegedly receive a double remedy, because they reap the benefits of higher
prices in the market due to the imposition of duties on subject imports, plus what-
ever monetary payments later become available. But this criticism ignores the fact
that any antidumping or countervailing duty relief is prospective only, and generally
goes into effect only after the affected domestic industry has suffered several years
of injury in the form of lost market share, operating losses, and the like. Anti-
dumping and countervailing duty orders are prospective only, offering only potential
relief in the future (provided the orders are effective). The orders themselves do

vailing duties against injurious dumped and subsidized imports—rights that the Appellate Body
noted are WT'O-consistent.

4A footnote notes further that “this is not intended to preclude action under other relevant
provisions of GATT 1994, as appropriate.” Antidumping Agreement at footnote 24.
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nothing to redress the past injury that has already been inflicted on a U.S. industry
by the time an order is issued. Thus, the provision of payments under the Byrd
Amendment may help to provide some much needed compensation for the prior in-
jury caused by unfairly traded imports—compensation that is simply not available
otherwise.

Nonetheless, it should be emphasized that Byrd disbursements are not intended
to, and do not, provide full compensation for past injury. Byrd disbursements are
made with respect to qualified investments by members of the affected industry.
The qualifying expenditures are limited to expenditures incurred after an order is
issued, and include categories such as expenditures for manufacturing facilities,
equipment, research and development, training, technology acquisition, health care
and pension benefits for employees, environmental equipment and training, raw
material acquisition, and working capital. All expenses that an industry incurs to
obtain relief from dumping and subsidies, including legal fees, are not qualifying ex-
penditures. Byrd disbursements are not simply a pass-through of the duties col-
lected under an order, and even if all of the duties collected were disbursed without
limit to only qualified expenditures, the industry could not be made whole for the
full amount of the injury.

Another criticism often heard is that the Byrd Amendment creates an inappro-
priate incentive to bring antidumping and/or countervailing duty cases. There are
several responses to this argument: First, one must recognize, as did the WTO Ap-
pellate Body,> that there is nothing improper about facilitating or encouraging the
exercise of rights that are WT'O-consistent. Since the founding of the modern world
trading system, the rules of both the GATT and its WTO successor have provided
that injurious dumping is to be condemned and have authorized the imposition of
antidumping and countervailing duties to offset dumping and subsidies that cause
or threaten injury. Creating incentives to encourage domestic industries to take ad-
vantage of these internationally-recognized rights is not in any way inappropriate.

Second, on a practical level, it would be foolhardy to bring a case just in the hope
of getting Byrd Amendment money at some distant point in the future. Anti-
dumping and countervailing duty cases require an enormous effort to litigate, some-
times costing in the millions of dollars in direct outlays not to mention time of
company executives and staff. A petition still must prove the existence of dumping
and/or countervailable subsidies on the one hand, and material injury or threat of
material injury on the other hand, neither of which is easily done. In fact, only 37
percent of cases successfully reach order. Even after an antidumping or counter-
vailing duty order is issued, dumping or subsidization would have to continue before
a petitioner would receive disbursements, and only after specific entries of the sub-
ject merchandise are liquidated. Only then would any funds be available for dis-
tribution. This generally means waiting for the completion of administrative reviews
to determine final antidumping and/or countervailing duty assessments, as well as
the conclusion of any court appeals. Thus, it can easily be and most always will be,
several years before any funds are available for distribution under the Byrd Amend-
ment. And even then, not all cases result in duties being assessed. Last year Cus-
toms distributed duties in less than half of the cases it monitored. If foreign export-
ers stop shipping or stop dumping, little or no duties will actually be collected,
meaning no funds will be available for distribution.

This is largely the experience of the Byrd Amendment. In four years of Byrd,
more than half of all cases received disbursements of less than $18,000 in a given
year, a figure that is often split amongst three or more domestic producers. Thus,
the risks associated with trade litigation provide a strong check against unwar-
ranted antidumping or countervailing petitions.

Third, empirical evidence indicates that the Byrd Amendment has not encouraged
petitions for new trade cases (defined here as antidumping and countervailing duty
cases). The attached charts, based on data from the WTO, the U.S. Department of
Commerce, and the U.S. International Trade Commission, show that as U.S. im-
ports increased significantly, the number of U.S. trade cases initiated and measures
imposed after the Byrd Amendment was enacted remain below historic levels
(Charts 1 and 2). In fact, even though the United States is the world’s largest im-
porter of merchandise, the United States has one of the lowest ratios of trade meas-
ures to imports, and the Byrd Amendment has done nothing to change that fact,
despite growing trade deficits (Charts 3, 4 and 5). Indeed, the ratio has declined
since Byrd was enacted (Chart 6). Equally significant is that trade measures in for-
eign countries without a law analogous to the Byrd Amendment have increased in
recent years as the number in the United States declined (Chart 7).

5 Appellate Body Report at para. 258.
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The ratio of U.S. trade measures (orders) to imports steadily declined in the four
years after the Byrd Amendment became law (2001-2004) compared to the four
prior years (1997-2000). The number of U.S. trade measures per trillion dollars in
imports fell from 25.5 down to 20.5, a 20 percent decline. Moreover, in 2004, the
ratio was at its lowest level since the Commerce Department began administering
the trade laws (Chart 8).

The ratio of trade case initiations to imports has also declined in the post-enact-
ment period compared to the four years before Byrd was enacted. Again, comparing
the four years before Byrd to the four years after Byrd, initiations of trade cases
declined from 43.5 cases per trillion dollars in imports, down to 38.9 cases per tril-
lion dollars. This post-Byrd ratio is lower than the European Union’s average over
the period 1996 to 2003, and is remarkably lower than many of our largest trading
partners in recent years. For example, looking at available data for 2001 to 2003,
the ratio of cases initiated per trillion dollars of imports was 67.2 for Canada, 56.5
for Mexico, and 69.3 for China.

The evidence does not support a contention that the Byrd Amendment has en-
couraged either increased petitions or increased initiations of cases. This fact is not
surprising, considering that the amount of money disbursed under the Byrd Amend-
ment has been quite modest in the overwhelming majority of cases. For the four fis-
cal years of 2001 through 2004, the median amount of money disbursed per case
for the 37 percent of cases that reached order has been quite low: $11,000, $4,000,
$8,000, and $74,000, respectively. Thus, there is no likely windfall of money waiting
that would entice domestic producers to bring unwarranted trade cases.

Lastly, I can site the experience of our firm. We represent petitioners far more
often than respondents. Our trade practice is one of the largest in the country, if
not the world. Indeed, we have participated in litigation involving 59 percent of all
U.S. antidumping and countervailing duty cases, by value, since 1985 ($33 billion
of subject imports out of a total of $56 billion). I can say without qualification that
the prospect of Byrd monies has never been, to my knowledge, a significant factor
in the decision to bring an antidumping or a countervailing duty case. Moreover,
we have not recommended and would not recommend that a prospective petitioner
base its decision on whether or not to bring a case on the possibility of receiving
Byrd revenues. To my knowledge, while there is a knee-jerk reaction against the
Byrd Amendment by those who dump and academics who by and large erroneously
view antidumping rather than dumping as a trade problem, there is no empirical
evidence adduced by critics that the Byrd Amendment has been an important moti-
vation in bringing trade litigation.

Threat of Foreign Retaliation Should Not Determine U.S. Policy

Eleven countries requested consultations with the United States at the WTO con-
cerning the Byrd Amendment, and eight have been authorized to retaliate against
U.S. exports.® The retaliation level is quite small. Retaliation is based on Byrd dis-
bursements from the nearly 200 WTO-consistent cases brought by U.S. producers
in which the eight complainants continue to subsidize their industry and/or dump
their exports in the U.S. market and injure U.S. companies. The U.S. Government
position has been that the Byrd Amendment has zero trade effect. At most, the
United States suggested to a WTO arbitrator, the Byrd Amendment may affect two
million dollars of trade out of roughly $800 billion in exports from the eight coun-
tries to the United States. The arbitrator, however, authorized total retaliation in
the range of $120 million per year, depending on the level of disbursements, roughly
half what was demanded by many of the complainants. Yet in the broad scheme of
U.S. trade policy, even this figure is relatively small.

For fiscal year 2004, the total authorized retaliation represents only 0.027 percent
of U.S. exports to the eight countries—one penny for every $3,700 in exports. As
a percentage of U.S. imports from the eight countries (having it should be noted a
$377 billion trade surplus with the United States last fiscal year) the retaliation is
even less—fifteen thousandths of one percent (0.015 percent). Threatened retaliation
at this level should not be allowed to result in the United States changing the Byrd
Amendment or any other reasonable policy.

As a general matter, the United States is more open to imports than our exports
are to the eight countries threatening retaliation. Imports from the eight countries
face a weighted average U.S. tariff of 2.6 percent, but our exports to those countries

6Brazil, Canada, Chile, European Union, India, Japan, Korea, Mexico, Australia, Indonesia,
and Thailand requested consultations. Australia, Indonesia, and Thailand did not request arbi-
tration to retaliate (between Australia and Indonesia, only $48,000 in Byrd funds were distrib-
uted to U.S. producers in FY2004).
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face a weighted average tariff of 3.3 percent.” There is something extraordinary in
countries with a higher tariff than the U.S. tariff, which have a trade surplus of
$377 billion with the United States, and which have been found to be presently vio-
lating U.S. trade laws in nearly 200 cases, threatening retaliation over a matter
that has no demonstrated trade effects. Something is distinctly wrong with this pic-
ture.

Despite the threat of retaliation, U.S. antidumping and countervailing duty orders
still provide targeted relief to domestic industries injured by unfair trade practices,
without being unduly burdensome on foreign exporters or U.S. consuming indus-
tries. Fiscal year 2001 is the only year that Customs has provided data to determine
a cumulative trade effect. Overall, the impact on U.S. trade is minimal—affecting
less than half of one percent of imports. The trade-weighted average duty was only
a reasonable 9.4 percent on subject imports (19.8 percent on imports from China,
and 8.3 percent for all other countries). Duties distributed to U.S. industries were
also small—less than one fiftieth of one cent per dollar of imports (0.0197 percent).

Increased Trade Cases Against China Are Not Attributable to the Byrd
Amendment

While the period after the Byrd Amendment was enacted has seen fewer petitions
and initiations of cases compared to total imports compared to prior years, trade
cases against China have continued to increase. According to the USITC, at the be-
ginning of this year, the United States was enforcing 351 antidumping and counter-
vailing duty orders, and 60 of those orders, roughly 17 percent, were on products
from China. The next most frequent object of our trade laws is Japan, with 29 or-
ders in place, about half of China’s total.

It is true that the frequency of cases against merchandise from China seems to
be increasing. Of the last 22 products subject to the imposition of a U.S. anti-
dumping duty order, sixteen of those products, more than 70 percent of the cases,
were from China.8

It is not only in the United States where merchandise from China is receiving
prominent attention. According to WTO statistics, WI'O Members reported 2,537
total antidumping petitions filed from 1995 through June 2004, and China’s exports
are the leading subject of those petitions, with 386 cases initiated against Chinese
merchandise during that period. The next most frequent target, South Korea, had
only half as many cases initiated against its trade. Since 2001, nearly one in five
new antidumping cases (18 percent) by WTO Members have been brought with re-
spect to Chinese merchandise. During the same period, China accounted for just 6
percent of world merchandise exports.

Data from the USITC indicates that the worldwide trend in cases against China
is mirrored in the United States. Since the passage of U.S. Permanent Normal
Trade Relations (“PNTR”) with China in 2000, one-half of the products that U.S.
industries have sought antidumping relief from included products from China (48
percent of the products subject to antidumping petitions, fiscal years 2001-2004).
Over this same period, imports from China only accounted for 11 percent of total
U.S. imports. While U.S. imports from China increased 79 percent since PNTR, U.S.
antidumping petitions against Chinese merchandise increased 157 percent over the
previous four years. The increased focus of U.S. trade cases on China cannot be at-
tributed to the Byrd Amendment. If the Byrd Amendment actually encouraged new
petitions, we should expect to see more cases against all countries, not just China.
Additionally, for other WTO Members—countries that do not have an analog to the
Byrd Amendment—cases against China are also high and rising. Thus, there is no
correlation between enactment of the Byrd Amendment and increased trade cases
against imports from China.

Yet, even as antidumping duty cases against China are on the rise, the relief pro-
vided to domestic petitioner in these cases has been limited. According to statistics
from Customs, for every $1 in antidumping duties collected and subsequently dis-
tributed in 2004 to domestic producers under the Byrd Amendment, 91 cents went
uncollected. Imports from China account for 86 percent of the uncollected duties.
This equates to $79.7 million in Byrd disbursements under orders on imports from
China, but $224.4 million in uncollected duties under those same orders. The same
thing occurred in fiscal year 2003, when Customs distributed $20.5 million in duties
collected under orders against China, but $104.5 million in duties went uncollected.

There is some reason to believe that the Byrd Amendment will help in the en-
forcement of antidumping duty and countervailing duty orders. Prior to enactment

7Based on the World Bank’s World Development Indicators 2004. This analysis assumes each
countries’ exports are in representative tariff categories.
8 Under current U.S. practice, China is not subject to countervailing duty investigations.
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of the Byrd Amendment, the effectiveness of the orders and the collection of duties
was not easily monitored. Domestic parties had a far lesser stake in the duty collec-
tions, and Customs’ record-keeping was not as detailed as it has been under the
Byrd Amendment. With the enactment of Byrd, domestic parties supporting anti-
dumping and countervailing duty petitions have a cognizable future interest in the
duties that are collected, which in turn has led to increased scrutiny of duty collec-
tions. Customs has responded by paying more attention to efforts to evade duties.
The system is now more transparent, and the potential recipients of collected duties
under the Byrd Amendment have played a valuable role by demanding more effec-
tive enforcement of antidumping and countervailing duty orders. The increased
scrutiny on the collection of antidumping and countervailing duties encouraged by
the Byrd Amendment should support enhanced enforcement of orders on imports
from China in the future, thus providing yet another reason why the law should not
be repealed.

The United States Should Use the “Doha Round” to Negotiate Rules Allow-
ing Distribution of Antidumping and Countervailing Duty Collections

As discussed above, the Byrd Amendment was ruled a violation of the Anti-
dumping and Subsidies Agreements because a WTO panel and the Appellate Body
found it constitutes “specific action” against dumping/subsidization not authorized
under the Agreements. The Byrd Amendment is a payment program. It is neither
a prohibited subsidy nor, as the panel correctly found, an actionable subsidy. As the
United States itself has stated, the Appellate Body “created a new category of pro-
hibited subsidies that had neither been negotiated nor agreed to by WTO Mem-
bers.”? This is of great concern because, as a matter of national sovereignty, WTO
Members should be allowed to spend their own monies and provide non-trade dis-
torting subsidies to their domestic industries freely, in accordance with rules that
are clearly established in the WTO Agreement. The Appellate Body’s decision has
muddied the waters in an area where clarity of the obligations is necessary. The
Doha Round of negotiations presents an opportunity for the United States to correct
this and other erroneous dispute settlement decisions, as well as to achieve other
improvements, such as the inclusion of rules to address circumvention of anti-
dumping and countervailing duty orders. The United States should ensure that its
right to distribute collected antidumping and countervailing duties is clearly estab-
lished in the Antidumping and Subsidies Agreements as a result of the Doha Round
rules negotiations, as both Congress and the USTR have sought.

Conclusion

In sum, the Byrd Amendment is a legitimate mechanism for providing compensa-
tion to domestic producers injured by unfair trade practices long condemned by the
international trading system. The Byrd Amendment does not encourage petitions for
antidumping and countervailing duty investigations, the law is not inconsistent with
WTO rules, and the legal foundation upon which the contrary WTO panel and Ap-
pellate Body decisions rest is very weak. The strained legal and policy objections
that have been raised against the Byrd Amendment simply do not stand up to scru-
tiny and certainly do not justify termination of this program. Clearly, there is no
compelling reason to repeal the Byrd Amendment. The flaws in the WTO Appellate
Body’s reasoning in its ruling against the Byrd Amendment do, however, emphasize
that the WTO dispute settlement system is in need of reform, and that WTO rules
need to be clarified specifically to prevent the WTO rules from being held as pre-
venting WT'O Members from adopting the kind of domestic programs represented
by the Byrd Amendment.

9 Dispute Settlement Body—Minutes of Meeting—Held in the Centre William Rappard on 27
January 2003, WI/DSB/M/142, para. 55 (March 6, 2003).
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Chart 1

While U.S. Imports Increased Rapidly, the Number of
U.S. AD-CVD Initiations Post-Byrd Remains Low
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Chart 2

The Number of AD-CVD Measures Post-Byrd,
Has Also Remained Low In Light of Increased Imports
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Panel II: Discussion, Questions and Answers

Cochair MULLOY. Thank you very much, Mr. Wolff.

Commissioner Reinsch has some questions.

Commissioner REINSCH. Mr. Wolff, on the Byrd Amendment first,
I've never personally been all that excited about it, solely because
I don’t believe in earmarking revenue. I think it’s a bad precedent.
I think it’s better left to the appropriators, ironic in view of who
created the Byrd Amendment.

But anyway, I do agree with your legal analysis. I think it was
a really poor decision by the Appellate Body, and I think you're
right about what they decided to do, but here we are. It may well
be that we end up maintaining it, and it also may well be that
sooner or later, somebody decides that some action is necessary,
and in that regard, I wanted to ask your views about the only al-
ternative that I've heard proposed, aside from doing nothing, which
is this idea that the money be given not to the victim companies
but to the affected communities and therefore presumably the
workers to facilitate adjustment.

And I guess I have two questions about that: one, what do you
think of that as a solution, recognizing it’s an inferior solution to
maintaining the Byrd Amendment, but what do you think about it
on the merits? And second, if that were to happen, do you think
that would pass muster with the Appellate Body in light of the de-
cision they made on the existing Byrd Amendment?

Mr. WoLFF. Well, taking the last point first, what would pass
muster with the appellate body is sort of hard to fathom, because
they are used to legislating and creating obligations.

Commissioner REINSCH. I'm not arguing with you about that.

Mr. WoOLFF. They have a dismaying record. So—but whether it
should be, since I feel the Byrd Amendment should not have been
found illegal, as you suggest or inconsistent with U.S. obligations,
payment to communities should be a very mild alternative from the
point—a victory for the other side, in effect. But as being a mild
alternative, it is also going to be less effective.

We should be giving money to communities to adjust. I feel that
the loss of U.S manufacturing particularly to unfair trade practices
is a very serious problem for this country. But do I think that that
would be as effective? Antidumping is a prospective remedy only.
You set the years of injury, and there is no compensation.

To give money to communities really means that will have—per-
haps job training; perhaps families would be a little better off. They
won’t have the jobs in the industries that have disappeared as a
result of not being more aggressive with respect to helping those
who are directly affected.

Commissioner REINSCH. I think that’s right. The idea is that
they might have new jobs that the money helps communities draw
in, but fair point.

Mr. Stewart, maybe you can elaborate just a bit. Commissioner
Bartholomew and I have been sort of puzzling over this under-col-
lection issue, and I want to ask you one question and get your opin-
ion on something Mr. Wolff said about enforcement, because it does
seem to me that it’s an enforcement issue.

But if part of the problem here is bonds, and then, the Chinese
don’t simply pay the duties, isn’t the surety company left holding
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the bag, and what do they do in those circumstances? Why do they
keep issuing bonds?

Mr. STEWART. Well, there are several aspects of it, as I under-
stand. Customs has tried to get a handle on it based on the 2003
initial finding that there was $130 million that hadn’t been col-
lected, and as I started off saying, it’s a complex issue.

To the extent you have a single entry bond, it depends on what
the cap on that liability is, because that’s the maximum liability
the surety will have. The same thing is true with the continuous
bond. And oftentimes, the sureties that are being used in these
types of cases are not major sureties, and so, they, themselves, may
go bankrupt or may disappear, so you have all three of those as-
pects.

Commissioner REINSCH. Oh, I see.

Mr. STEWART. So if you have a continuous bond at $20,000, and
the merchandise has come in not under a single entry bond but a
continuous bond, that’s the maximum liability the surety has if the
importer disappears or is unable to pay. If it’s a single-entry bond,
it will depend on what the face value of the single-entry bond, be-
cause that’s all the liability that the surety has.

Customs has the authority to protect the revenue of the United
States, and what Customs has talked about and may or may not
be doing extensively is trying to do reviews in those cases where
there are significant amounts not being collected to see if the sure-
ties are viable entities, whether the bonds that are being posted
are of sufficient value, but that is a lot of detail work.

Commissioner REINSCH. No, I appreciate that. That’s very useful.
The more you talk, the more it sounds like this is an enforcement/
implementation problem, and in that regard, maybe you can say 10
words about Mr. Wolff’s suggestion that perhaps it’s appropriate to
move the enforcement function somewhere else.

Mr. STEWART. Because the work that’s going on is being done at
the ports, you would need to have a large number——

Commissioner REINSCH. Exactly.

Mr. STEWART. —of people put in. I think that my experience
when we have had problems in trade cases over time with regard
to the enforcement side, it’s a question of trying to get down to the
ports, because the Customs people, this is a low priority as a gen-
eral matter. If they understand that there’s major revenue that the
U.S. Government is not collecting because of this type of activity
usually will snap to and put a focus on it until they get it corrected.

Commissioner REINSCH. I once ran Commerce’s larger enforce-
ment operation, the smaller one being the fish police, which I don’t
think is appropriate in this case, and I'd suggest you might want
to think twice about the wisdom of that particular move, if only for
the reason you stated; that is, you need a presence at the port of
entry.

Thank you, Mr. Chairman.

Cochair MULLOY. Thank you, Commissioner Reinsch.

Commissioner Wessel.

Commissioner WESSEL. Thank you to both of you for not only
your testimony today but also for your ongoing advice and counsel
to the Commission. It is deeply appreciated. The area that we're
talking about now is highly complex, and having those who practice
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in the field on a daily basis provide us with information and their
insights is valuable, and we appreciate it, and I hope we will be
able to continue to call on you in the future.

I have a couple of questions that I'd like to ask if possible. Last
year, as part of our annual report, we highlighted the problem of
nonperforming loans, of which, at that point, there were roughly
$550 billion estimated on the books of China; that number is rising,
we've found, as you well know, since you both know the steel in-
dustry well, that there continue to be loans given out to that sector
as their capacity increases.

We had suggested that nonperforming loans potentially be
viewed as a subsidy that our laws, of course, subject to executive
review, actually whether they want to respond to it, is worth look-
ing at. What is your view on that? Are nonperforming loans some
kind of subsidy, and is it something that we should view as action-
able in the future?

Mr. STEWART. I think the issue is more if you have a government
providing new loans to a company that has nonperforming loans,
then, you are most likely to find, at least under U.S. practice, and
I believe under WTO practice, that that would be viewed as an ac-
tionable subsidy, and if it’s going to a company that is to cover op-
erating losses, then, it potentially is a prohibited subsidy as well.

So those are issues that certainly should be pursued. One of the
problems the U.S. is having and other trade partners are having
is that three years into WTO accession, China has not complied
with its obligation to supply a report on the ongoing subsidy pro-
grams that are being provided or to respond to questions in the
subsidy area, such as the size of the nonperforming loans.

Commissioner WESSEL. You had indicated, I apologize, one of you
had indicated as part of your testimony that China has bristled, I
think was the term used, at anything that’s specific to them. Yet,
if I remember, that is part of what they agreed to as part of their
accession to the WTO.

As we look forward at the Doha Round, which could confer new
benefits on all WT'O members in the nonagricultural area or other-
wise, should we look at their history of noncompliance as we move
forward to potentially conferring new benefits? Is there—under-
standing it would have to be a new approach in the WT'O—some
way of staging benefits that a country will receive in the future
while we wait to see whether the past benefits are actually
achieved?

Mr. WoLFF. I would think that would be a difficult thing to do
in the WTO context given the most favored nation clause. I think
there has to be a focus on the areas of noncompliance one by one
and see what might be done.

In intellectual property protection, for example, we have not
found a formula to have effective enforcement. In Mr. Stewart’s tes-
timony, there’s a section that covers this in part, but the problem
is not just loss of the U.S. market with respect to counterfeit goods;
it’s the loss of the Chinese market or third country market, so
trademarked goods, whether they are an overnight run, an overrun
of the legitimate daytime producer of those goods that has been
offshored, farmed out, or just knocked off by someone who is not
licensed to produce it, we're losing those markets.
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So I think that we’re going to have to have tailored reactions to
each area of noncompliance. And some areas in intellectual prop-
erty, compliance is relatively good in the court system, part of the
court system, anyway, in Shanghai. It’s not true in the rest of the
country. How can we get that to be spread further?

My understanding is the State Department has funds or the U.S.
Government has funds for support of legal reform that it does not
expend in China because there is a human rights requirement that
the Secretary of State has not found himself able to certify to. It
may be self-defeating not to have funding of more improvement of
judicial reform of the court system in China.

Cochair MULLOY. Thank you, Commissioner Wessel.

Commissioner Becker.

Commissioner BECKER. Yes, I appreciate hearing from both of
yo}lll. It’s been a long time since we sat across the table from each
other.

I was at the Doha Round, the ministerial meetings, and we were
assured at that round by the USTR that our trade laws, our anti-
dumping, countervailing duties or safeguards, were not on the table
for bargaining, and this is the same assurance that we had all the
way back to Mickey Kantor.

And again, at Cancun, we entered into the same kind of discus-
sions, and we now find out that the trade laws are on the table for
negotiation. My question to you, then, is, how serious is this? How
would this affect industry? How vital is this for the viability of our
industry continuing if these laws were stricken or substantially re-
duced?

Mr. STEWART. The framework that was struck in Doha theoreti-
cally requires that whatever agreement comes out leave the laws
usable, leave the agreements usable. The reality is that the frame-
work doesn’t really matter once you get into the negotiations.

It’s unclear when we get into the formal negotiation side. If you
were to take a snapshot as to where the process and rules is in Ge-
neva at the moment, it is heavily weighted against countries that
have an interest in maintaining usable trade remedies. We are los-
ing great ground because of the long series of adverse decisions
coming out of the dispute settlement body in the rules area, and
that would be greatly exacerbated if the rules negotiations contain
the balance that the existing proposals suggest.

Obviously, the objective of the people on our side who want to see
that there are usable trade remedies in the United States and
within the WTO is we need a dramatically different approach to
the negotiations and the remainder of the process and what has
happened to date. Every industry in America at some time has
needed the trade remedies, whether it’s semiconductors, computers,
automobiles, agricultural products. And if you take away the rem-
edies that the system has been built upon, you will undermine the
support for liberalized trade, and I think we have that risk.

Mr. WoLFF. I would just add, the trend is very disquieting. The
balance is against us in Geneva by far. Every case that comes
down, there might be a 1 percent loss in the effectiveness of our
trade laws. Almost without exception, every case is negative in
some respect when our trade laws are reviewed in Geneva, and in
a negotiation, you could lose 10 or 15 or 20 percent of the effective-
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ness of the law; I don’t think all of it but a lot of it, and that would
be unacceptable.

What gives one a little bit of hope is that the Congress cares, and
that helps our negotiating position, I think, but also that other
countries are to some extent, I wouldn’t overemphasize this, but to
some extent waking up to the fact that they have a problem in
trade as well. With the loss of the Multifiber Agreement, it has
been discovered by a number of developing countries that perhaps
they have to rely on antidumping duties as well, antidumping re-
gime, so that there may be a shift.

People may be learning that actually, the WTO system, the
GATT system, while imperfect in giving us some rights to use trade
rgmedies is better than not having those rights to have trade rem-
edies.

Commissioner BECKER. Could this be accomplished, our trade
laws being watered down, at the WTO trade meetings in Geneva,
or would this have to go through the ministerial meetings and then
back to Congress?

Mr. STEWART. It comes down to the final agreement, Commis-
sioner. If the final agreement comes back that has significantly less
rights to use it, if the Congress were to adopt and implement those
new agreements, then, our laws would be less effective. So it has
to come back to Congress, has to go through an up or down vote
under fast track if that happens in that timeframe.

Commissioner BECKER. Thank you.

Cochair MULLOY. Thank you, Commissioner Becker.

Commissioner Bartholomew.

Commissioner BARTHOLOMEW. Thanks very much, and thank you
to our witnesses. I join Commissioner Wessel in saying thank you
for appearing today and also the ongoing counsel that you provide
to us.

I always marvel at your ability to be able to talk about these
very technical issues in a way that is comprehensible to those of
us who aren’t specialists in this, so we are particularly appreciative
that you can talk in a way that a broader audience can understand.

Two comments, and then, I will go into my questions. First com-
ment, Mr. Wolff, the provision that you were referring to on human
rights, if I remember properly, is a provision that requires a certifi-
cation that a country is not a gross violator of human rights in
order to receive foreign assistance. And if I remember properly,
there is also actually a waiver provision in there. It’s just that this
administration or the previous administration has never chosen to
exercise it.

Mr. WoOLFF. I think that’s right.

Commissioner BARTHOLOMEW. So the point is they don’t want to
have to either certify that China is not a gross violator of human
rights or waive it, which is, in essence, saying it doesn’t matter, but
there is an option there for them to move forward.

I was also particularly struck about the comment about a trial
period when we were—I worked on the House side during the MFN
debates and the lead-up to PNTR, and I remember that there were
some discussions about the possibility of trying to require some sort
of a period to see how China complied with its bilateral accession
obligations before its full WTO membership and PNTR kicked in.
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The business community, in its ardor to get this over and done
with, pushed right through us when we were doing that. It is ironic
that a number of the same associations and the same companies
that pushed so hard are now coming back and saying that we have
a whole lot of problems with what’s going on. It’s an observation
more than anything. But there was some discussion about trying
to test it out and see how things were going, and it didn’t carry.

Mr. Stewart, in particular, I was really struck by what you said
about the companies that need to pursue trade remedies are com-
panies that are in serious trouble already. It is like a patient with
cancer having to decide whether theyre going to put themselves
through the chemotherapy, and it becomes a cost-benefit analysis
whether it is worth it to undertake it.

I wondered if either one of you could give us some general num-
bers on how much, on average, does it cost a company to pursue
some sort of trade remedies? Are there any U.S. Government pro-
grams to help those companies, particularly small and medium-
sized businesses, to undertake them? How long does it take? And
what are their odds at succeeding?

Mr. WOLFF. It can cost millions of dollars in a major case, and
it depends on the complexity of the case.

In steel, hot rolled steel or commodity products, one can have 12
or 15 countries that are causing the problem, causing you to have
to investigate; it’s not a multiple of 12 or 15 times the expense, but
it’s a very heavy burden going forward. The government, I think,
would seek to be helpful, but the fact of the matter is it’s not in
a position to investigate in the first instance, to come up with the
information that is necessary to bring a case.

It is not a very practical solution to have the Commerce Depart-
ment or the ITC try to do this on their own. It’s been done to some
degree on some occasions but with still a fair amount of help from
industry, so it’s an enormous hurdle.

Mr. STEWART. I think both the Commerce Department and the
ITC have offices that will help industries or companies that are
looking at cases where they are trying to do them on their own.
Those cases seldom end up well, because it’s a complex area of law,
and it is difficult to mount the effort if you don’t have some assist-
ance.

Cases, in terms of the time horizons, depend on the statute. A
Section 421 start to finish is six months; four months at the ITC,
two months in the interagency process. A dumping case typically
to get from a petition filing to an order is normally 13 months. A
countervailing duty case can be slightly shorter than that.

So it will depend, and the cost can go from perhaps a couple hun-
dred thousand for a small case to many millions of dollars if it is
a humongous case with billions of dollars in trade.

Mr. WOLFF. Can I just add one thing, and that is that the num-
ber of law firms on the other side is very large, so that if you bring
a case against a particular product from even one country like
China, you may still have half a dozen law firms on the other side
with things that have to be answered, points that have to be rebut-
ted, and that’s a pretty tough burden for a company that would be
only getting assistance from the Department.
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Commissioner BARTHOLOMEW. So there are threshold problems
in the sense that not only do we look at inadequate enforcement,
compliance, all of these things, but it’s extremely difficult, espe-
cially for small industries and smaller companies to even be able
to embark on what should be a trade remedy.

Mr. WoLFF. Exactly.

Commissioner BARTHOLOMEW. Okay, thank you.

Cochair MULLOY. Thank you, Commissioner Bartholomew.

Chairman D’Amato.

Chairman D’AMATO. Thank you very much, Mr. Chairman, and
I want to thank both of you for your excellent testimony.

Mr. Stewart, I also want to thank you for the excellent report
that you gave the Commission here on WTO, year three, and rec-
ommend it to my fellow Commissioners if anyone hasn’t read it yet;
it’s very, very good. It’s kind of juicy, because it looks kind of like
a menu for about 15 really good WTO dispute settlement cases
against the Chinese, you know, just go right on one by one there.
So I thank you for that. I also want to commend you, Mr. Wolff,
for your excellent testimony.

And I must say that if I didn’t realize it before, I come away from
this hearing with a deeply disturbed sense of what is going on in
Geneva. I have the impression that basically, this rulemaking or
legislating by appellate bodies is an exercise in political bias
against the United States, that we are in an organization that we
have no control over that is a consensus-built organization that is
essentially working against our interests. That’s the impression I
get.

Senator Byrd in his statement referred to overzealous, pointy-
headed WTO pseudo intellectuals.

I don’t know whether that’s true or not.

So we have this case on the Byrd Amendment, which has no
basis at all in the treaty, and it looks like a political attack on the
United States. And the question I have is this: when we got into
this debate about whether to get into the WTO or not, Senator Dole
had a proposal which didn’t ever become law, but he had a proposal
for a commission of judges that would look at the cases that we
were a party to in the WTO and try to make a judgment whether
there was abuse of discretion, whether there was political bias, as
looks like in this case, and I think his commission was called three
strikes and you’re out, as I recall, three bad cases, and we’re out
of the WTO.

In any case, Senator Baucus apparently offered legislation the
last time that is a half of a loaf: put together a commission, but
it doesn’t end up with any kind of final denouement or decision.
What is your impression of the advisability of dusting off that pro-
posal by Senator Dole to have a commission of jurists or attorneys
in the United States that would look at and make judgments for
us about what kind of cases are being decided in Geneva and what
their relationship is to our interests and whether there is a bias?

Mr. WoLFF. I think there is a very, very strong need for the Dole
Commission or the Baucus Commission to be put into place. Actu-
ally, it was Dole and Moynihan who originally sponsored it, and
President Clinton said that he would support it. Now, nothing
came of it.
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Chairman D’AMATO. Yes.

Mr. WoLFF. Now, the fact is, it would give an independent
basis—it wouldn’t be a one-way street for—if a domestic industry
had its cause lost in Geneva, it may be that three judges, inde-
pendent judges sitting on a commission in the United States would
say the decision in Geneva was correct; we lost fair and square,
and that would be the end of it, so it’s not without some risk.

I don’t think it would work only for domestic interests, but we
need it to get an independent read on what’s taking place in Gene-
va. You will not get an independent read out of any administration.
They will tend to say we have a lot invested in this international
organization, and we win some, we lose some, but on balance, we're
doing pretty well.

If you look at our commercial interests, we are not doing very
well in dispute settlement. We adopted, I think, binding dispute
settlement in error. Two administrations, Republican and Demo-
cratic, favored it in order to attack the problems of the Common
Agricultural Policy. We have had zero success with regard to the
major underlying features of the Common Agricultural Policy. We
have had a lot of problems with respect to enforcing our rights and
protecting our trade remedies.

Chairman D’AmATO. Thank you.

Do you have a comment on that, Mr. Stewart?

Mr. STEWART. Yes; thank you, Mr. Chairman.

I agree with Alan that the process could be a useful one. We also
have at the moment kind of running parallel to the Doha Round
a review of the dispute settlement understanding and modifica-
tions.

Many of the decisions that have gone against the United States,
much of the overreaching that has been done by the appellate body
can be boiled down to several types of instances. Because it’s a new
institution, if one were being charitable, maybe one could say these
problems arise because of the novelty, and we’re 10 years in, and
we have a better understanding.

But historically, in the GATT, dispute settlement did not have
panelists deciding that silence or a gap meant they had an author-
ity to interpret. Many of the decisions constitute filling gaps or in-
terpreting silence when, in fact that should be left to the province
of the negotiators.

So there is also a major opportunity in the context of the DSU
review to tackle some of the primary problems we’ve been having
in Geneva in dispute settlement. That won’t be easy for the reasons
that Mr. Wolff reviewed before. The U.S. has teed up a proposal
with Chile that could be useful. It hasn’t been fleshed out and
needs to be.

Chairman D’AMATO. Thank you very much.

Cochair MULLOY. Thank you, Chairman D’Amato.

Commissioner Dreyer.

Cochair DREYER. Thank you both very much. This was extremely
frank and refreshingly uncliched testimony, and I really appreciate
it.

A quick comment for Mr. Wolff about the funds for judicial re-
forms, which you think are self-defeating. My own hunch is that it
would be money wasted, because of the tremendous amount of cor-
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ruption in the court system. My observation is that these people
know what they should do, and certain numbers of them know
what they would like to have accomplished, but that the corruption
and the local protectionism are just so ingrained everywhere else
but Shanghai, which is not exactly corruption free either, that it
might just be money wasted. Again, just my thought.

Mr. Stewart, I was pleased to read the book, actually, that you
prepared for us. I really learned a lot from it. As a novice in the
trade policy field, I was simply amazed to read that the counter-
vailing duty law is not applicable to exports from a nonmarket
economy. I read the explanation you gave, which is, of course, the
explanation that was given, not your explanation.

It strikes me that there have been so many egregious cases; we
heard one in Akron that involved a candle company that discovered
that Chinese candles were being sold in the United States for less
than the cost of the paraffin that went in to them. There are so
many egregious, clear-cut cases like this that they could be used
as the basis to change this agreement; you indicate in your book
that you think it is possible.

Do you have any idea why there has not been more impetus for
changing it? I know how Commissioner Reinsch feels about the
Commerce Department, but I hate to hint that it sounds like a lack
of will in the Commerce Department.

Mr. STEWART. Well, I think that late last year, there were some
signals out of the Commerce Department that a case alleging sub-
sidies against a nonmarket economy wouldn’t be thrown out out of
hand; that people would at least take a look at the arguments that
were made.

As is true with most organizations, government or private, where
you have a longstanding policy, you have a lot of internal resist-
ance to change. The meetings that I've had at Commerce on this
very issue, it hasn’t been the political appointees who come in with
a view; it is the staff who have been there for decades, who were
part of the fight back in the mid-eighties and who believe that the
approach they took has been vindicated in the courts, and so, why
should they change it. I think that that is part of the problem.

I think that when you look at what happened in China’s acces-
sion, that subsidies were a major issue of the United States Gov-
ernment wanted to be addressed, and we fought and fought and
fought to get China to undertake commitments, that the policy of
not going after nonmarket economies for subsidies makes sense no
longer, assuming it made sense 25 years ago or 30 years ago, and
I would agree with Alan that I think it was a bad decision when
it was made.

So through legislation or through administrative action, it can be
changed. There has been some indication that if someone is willing
to spend all of that money to get a case prepared that maybe it
would be looked at. You know, maybe there will be an industry
that comes forward and gives it a test.

Mr. WoLrF. We did so some years back, brought probably the
last case which discouraged others because it was turned down
with respect to multiple exchange rates, because we said look: at
least when there are multiple exchange rates—this was with re-
spect to China in textiles—that is external to the Chinese economy,
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and even by your own logic, that it’s a nonmarket economy, so you
can’t really find a subsidy internally, this is external, and it’s
measurable, and that did not find favor.

I hope that Terry’s report is correct, that the administration
would entertain a case, but I wouldn’t advise a lot of investment
in it.

Cochair DREYER. Thank you.

Cochair MULLOY. Yes, Vice Chairman Robinson.

Vice Chairman ROBINSON. Thank you, Mr. Chairman.

Thank you both again. I will just add my voice to those express-
ing appreciation for all that you've done for the Commission.

When we agreed to China’s entry into the WTO, we likewise
agreed to a schedule of tariffs that allow the Chinese to maintain
fairly tariffs high levels, while we lowered ours to near zero. The
thinking was that it would take years for the Chinese to develop
a modern manufacturing sector.

Now, in hindsight, it strikes us as having been a particularly un-
wise idea that’s cost us tens of thousands of jobs in the balance.
So two questions: first, can we go back, in effect, and fix this prob-
lem so that we achieve some kind of level playing field where both
sides face the same tariff levels. Second, in terms of modalities, can
we use the upcoming vote on whether we stay in the WTO to at
least seek to remedy this serious problem?

Thank you.

Mr. STEWART. Vice Chairman Robinson, let me start: China,
which views itself as a developing country, perceives that it was
asked to lower its tariffs more than other developing countries, and
factually, that is correct. They are not as low as the United States
tariffs, and there were examples given earlier in certain sectors
such as automobiles where obviously, the bound tariffs the United
States has are a tiny fraction of what China has maintained.

What we are at risk of in the Doha Round, where we stand at
the moment is China doing less and our doing more in the next—
in this current round. Within the nonagricultural market access ne-
gotiations, the U.S. and other countries have committed to a frame-
work, which says there will be larger reductions for high tariffs
than small tariffs, and developing countries will have to do less,
and there will be special provisions requiring less of newly acceding
countries. This was insisted upon by the Chinese and a few other
new members of the WTO.

So the reality is what we face in the next year is an agreement
in which there will be further liberalization, and there may be
some additional liberalization in China, but it won’t be going back
the way you envision it. While there is an opportunity in the WTO
to raise tariffs on an MFN basis by renegotiation, that is seldom
used, and if it is used, it is used on one or two tariff items and can
happen every three years.

So there is no easy answer, having let them into the club, unless
one were to withdraw from the club and set up a different club,
we're pretty much stuck with the bindings that have been nego-
tiated on a multilateral basis.

Mr. WoOLFF. My feeling is that we have to ask for a substantial
amount of movement on the part of other countries and China in
particular.
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We have given pretty much all we have to give. Our tariffs are
near zero already, and our trade imbalance is grotesque and
unsustainable. And if the rest of the world wants to maintain an
open trading system, then, they have got to move a fair distance
in order to give us—a word that’s gone out of fashion—reciprocity.
Somehow, that became a term that could no longer be used.

I would say that in selected cases, and semiconductors was one
of them, we got the Chinese to go to zero, and they didn’t have to.
We convinced them that it was in their own self-interests to go to
zero in terms of their own economic development interests. If they
imported semiconductors, it would be cheaper to make cell phones.
So occasionally, one can make a little bit of progress, but it’s tough.

I would hope that the WTO debate would be a serious debate in
the Congress, not a foregone conclusion. That doesn’t mean that we
won’t go along with continuing membership in the WTO. I don’t
think the result is in real doubt, but it should be a time where
there is a real assessment of the benefits and the costs of this orga-
nization and where it needs to be improved. And there is an imbal-
ance: an imbalance in benefits and an imbalance in costs.

Cochair MuLLoY. Every five years, the Congress gets an oppor-
tunity under our legislation which we joined the WTO to decide
whether to stay in or not, and this is that year in the United
States, so that debate is going to be very helpful.

I have three quick questions. We have another panel beginning
at 2:00, but I want to get them on the record: Mr. Stewart, when
I asked the administration whether there was any lobbying or po-
litical influence about using Section 421, so think about that issue
and whether that statutory standard is—I don’t see how they meet
it.

Secondly, I have a question for Mr. Wolff: are we required under
our WTO commitment to repeal the Byrd law, or can we just decide
to keep it? People say we've got to repeal it, because we have an
international obligation. I'm not sure that’s correct. I just want
your view on it.

Third, when Chairman D’Amato and I were in Geneva recently,
I picked up a handbook on WTO dispute settlement in their book-
store. It says that the rulings of the appellate body are intended
to reflect and correctly apply the rights and obligations as they are
set out in the WTO agreement that countries agreed to; that is a
treaty. They must not change the WTO law that is applicable be-
tween the parties or add to or diminish the rights or obligations
provided in WTO agreements.

From what I hear about what you’re saying about the Byrd
Amendment and maybe some other cases, the panels are not fol-
lowing the agreement and that theyre not being strict construc-
tionists, as we here in America, and as President Bush wants to
put on the Supreme Court, they're letting other people interpret
these laws much more broadly than maybe the parties agreed to.

I'd just like maybe your views on those three quick points. Mr.
Stewart.

Mr. STEWART. I'll take your last point first.

That is exactly the debate. It’s not that that language in Article
3—2 or 19-2 for the appellate body isn’t known by the panelists and
the appellate body, and they will often recite it. They just disagree
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as to what it means with regard to things such as silence or gaps.
They construe their obligation or their authority to go and fill
those.

So it is, in my view, the major problem in the dispute settlement
understanding, and whether it’s biased against us or not, it is a
fairly constant in the dispute settlement system; frankly, I've for-
gotten question one and two.

Cochair MULLOY. The Section 421 and whether the——

Mr. STEWART. 421, the standard that was put in after the legisla-
tive history says that there’s a presumption you should get relief,
the standard that’s put in is nebulous enough that economists will
always say that if you impose a remedy that there’s at least equal
cost to the consumer as there is benefit to industry, and so, that
always gives any administration the option to say I'm not going to
give relief, and it is designed, at the end, to be a political process,
so the fact that it’s a political process doesn’t say there’s wrong-
doing going on, and the fact that the Chinese in our system throw
a lot of money at bringing a lot of lobbyists to bear on cases to get
the outcome they want is their right under our system.

It doesn’t take away the fact that China has made a major effort
internationally to see that the special rights that countries nego-
tiated don’t actually get used against them, and they put a lot of
energy into that, as is also their right to do. But it means that
things that industries or Congress may have thought were there to
protect them, in fact, have proven to be unusable.

Cochair MuLLOY. Mr. Wolff.

Mr. WOLFF. On the three points, what we’re seeing is—you
quoted language which is as good language as anyone could draft
to try to get to the objectives that were sought, namely, on the ap-
pellate body that they would not make law; that they would admin-
ister laws, interpret the laws, the rules of the WTO.

We're not going to get better language. That’s why I think the
Dole Commission would be actually a very good thing to put into
effect, to have an independent review in the United States of
whether those appellate body decisions are correct, whether they
are applying their standards that have been set forth.

On 421, I would make it automatic. I think when there is polit-
ical discretion, you're going to get a political decision, and it may
be an issue on North Korea that week that one is seeking the help
of the Chinese on or something else. Political decisions will be
made. That is the nature of government. It really has to be taken
out of the White House, in my view. Whether it’s in the ITC or
whether it’s like the Committee on Implementation of Textile
Agreements or someplace else, it has to be administered elsewhere.

And on Byrd, the Byrd Amendment, you're quite right that we
are not under an obligation to repeal it. There will be, there has
been, authorized retaliation. There will be retaliation probably. The
Canadians have published an enormous list, as has the EU. It’s be-
come sort of a hobby of other countries to do that. And we’ll have
to deal with it.

Cochair MULLOY. Mr. Stewart, did you want to add anything?

Mr. STEWART. On the CDSOA, that’s absolutely right. We have
no obligation. Under the WTO, you can bring yourself into conform-
ance, pay compensation or face retaliation. To date, the United
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States has not brought itself into conformance. Retaliation has
been authorized.

Many countries that have lost issues in the dispute settlement
have been pursuing modifications to the underlying agreements in
the Doha Round negotiations. That’s what Congress has asked the
administration to do here, and to the administration’s credit, they
have at least teed the issue up.

What we need to have happen here is for that negotiation proc-
ess to move forward and be intensified.

Cochair MULLOY. Okay; before we close, Commissioner Wessel
has a quick comment.

Commissioner WESSEL. Just a quick comment, and Mr. Mulloy
raised it earlier, and I thought I heard—I was out of the room for
a portion—discussion by the State Department.

My understanding is there was somewhat unequal access, if you
will, in the 421 process between domestic counsel and counsel for
the respondents. Do either one of you have a comment on that?

Mr. STEWART. We were involved in the very first 421 case, and
we were representing a very small company from New Jersey. And
because it was the first 421 case, I believe there were three law
firms and two government relations firms hired by the Chinese to
make sure that this never got done, and the Chinese government
approached the U.S. Government at every level that they had con-
tact. So obviously, we would not have had the same level of access.

In the context of a government versus a company, you will never
have equal access, and I'm not suggesting there’s impropriety in
that. But just as Mr. Wolff said, as long as it’s a political process,
and you have small companies seeking relief, they will be trounced
if it is not automatic.

Cochair MULLOY. The reason the Chinese government would do
that, though, is if they can knock off these cases early on, then, we
don’t get a lot of new cases brought, because there’s an expense in-
volved; is that correct?

Mr. STEWART. That’s exactly what’s happened. There’s been no
new case in a year. On a remedy that’s supposed to have the lowest
standard and to be quasi-automatic, you've had no successes and
only five brought in three years.

Cochair MULLOY. I can’t thank you both enough. Commissioner
Becker has a comment.

Commissioner BECKER. Yes; I just want to make sure I under-
stood both of you when we were talking about the countervailing
and the antidumping duty laws that we have. It’s under severe at-
tack, and you’re both somewhat concerned that they won’t survive
in the state they’re in now. Is that right?

Mr. WOLFF. Absolutely, we have a real problem. We're playing
defense in Geneva.

Commissioner BECKER. Is the government supporting us on this,
or are they hand in glove with watering this down?

Mr. STEWART. I think that the statement I made earlier, Com-
missioner Becker, was that—if you look at what had been pre-
sented in Geneva to date, it is a highly lopsided plate that has been
served up. There have been 187 submissions, I think, about 175 of
which are harmful to maintaining strong laws, and there have been
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about a dozen, most of which are from the U.S., which could be
viewed as consistent with the Doha mandate.

What we don’t know because we haven’t gotten into the negotia-
tions is how much of that is left on the table. If the administration
cranks up its efforts, we can end up with something that’s probably
okay. We are a long way from that, and this has not been the lead
horse in this race.

Commissioner BECKER. What do you think is the time line on
this the way it’s running now?

Mr. STEWART. The message out of Davos last week was that they
very much intend to—their objective is to get to modalities by De-
cember in the Hong Kong ministerial and that what the modalities
mean is agriculture, non-agriculture market access, services, and
the rules.

Commissioner BECKER. Go ahead.

Mr. WOLFF. I would just add that the line negotiators, the people
who go to these meetings on a regular basis from the Department
of Commerce are seeking to maintain the effectiveness of U.S. law
and the rules permitting the effectiveness of U.S. law to be main-
tained. They are not seeking major changes that would improve the
laws a great deal, improve the effectiveness.

So we differ on tactics. But they’re not working to weaken the
laws. Now, at the end of the day, does the USTR say, well, look,
I got something over here in agriculture; I got something over here
on intellectual property protection, and you’ve asked me for some-
thing on the rules side so that we have less effective trade rem-
edies. Is that deal struck? That’s a risk.

Commissioner BECKER. Is Congress advised of the pace or how
this is coming out from meeting to meeting?

Cochair MULLOY. They’re participating.

Mr. STEWART. Yes.

Mr. WOLFF. There was a meeting yesterday afternoon of the Con-
gressional Oversight Group with the U.S. Trade Representative,
the first one. So there are Congressional advisors to these talks.

Cochair MULLOY. Is there anything else?

[No response.]

Cochair MuLLOY. We're going to have to clear the room now, be-
cause we're going to have to eat lunch here and then resume at
2:00 with the exchange rate issue, but thank you again, both of you
so much for your help on this morning panel.

[Whereupon, at 1:25 p.m., the meeting was recessed, to recon-
vene at 2:07 p.m., this same day.]

AFTERNOON SESSION, 2:08 P.M.
THURSDAY, FEBRUARY 3, 2005

PANEL III: STRATEGIES FOR ENFORCEMENT—
EXCHANGE RATE POLICIES

Cochair MuULLOY. We're going to come to order and start the
afternoon panels.

We're very fortunate in having on this panel three esteemed ex-
perts on the matter of exchange rates and the legality under the
WTO and IMF of some of the exchange practices of China and the
impact of misaligned exchange rates on the American economy and
American workers and families and communities.
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We'’re fortunate to have on this panel Dr. Fred Bergsten, Director
of the Institute for International Economics; Mr. Frank Vargo, the
Vice President for International Economic Affairs at the National
Association of Manufacturers and a man who I am delighted to call
a former colleague and mentor; and finally, Mr. David Hartquist,
who is a partner with the law firm of Collier Shannon Scott.

We thank you all for taking time out of your busy schedules to
be here with us today. We had a very, very productive morning, a
lot of Members’ interest in the issues that we’re talking about
today. And this will be of great help to us as we try to put together
some recommendations from the Congress.

Why don’t we just go from left to right? We'll start with Dr.
Bergsten then Mr. Vargo and then Mr. Hartquist.

Thank you.

STATEMENT OF C. FRED BERGSTEN
DIRECTOR, INSTITUTE FOR INTERNATIONAL ECONOMICS

Mr. BERGSTEN. Thank you, Mr. Chairman. It’s a pleasure to be
back with the Commission and to testify again on the exchange
rate. I will lay the economic foundation and be happy to weigh in
on some of the legal and trade remedy issues later on.

By almost any metric, China is the most competitive economy in
the world. It has grown at 9 to 10 percent for the past 25 years
and has accounted for 20 percent of the total increase in world
trade over the last three or four years. Last year, its trade grew
more than India’s total trade. It got more inward foreign direct in-
vestment last year than India has gotten in the entire period since
its independence in 1947. China is now again running a large glob-
al current account surplus, which exceeded 4 percent of its GDP
last year. When you correct for the fact that it’s growing so rapidly,
its fundamental structural surplus is probably 5 or 6 percent of its
GDP.

For all these reasons, it is highly inappropriate, extremely coun-
terproductive for the world economy and extremely antisocial be-
havior for China to have become substantially more competitive
over the last three years by engineering a significant decline in the
exchange rate of its currency, the renminbi.

China, of course, pegs to the dollar, and over the last three years,
as the dollar has declined by a trade-weighted average of 10, 15
percent, China has ridden the dollar down versus almost every
other currency in the world and become even more competitive.
The trade-weighted average decline of the renminbi over the last
three years has been about 10 percent, which probably explains a
good bit of the increase in China’s global current account surplus.

The obvious remedy is a sharp revaluation of the currency, not,
repeat, not a float, as urged by the U.S. Treasury and the G-7. A
float is not practical in the short to medium run given the weak-
ness of China’s banking system, and if China actually did it, the
renminbi might weaken further—which would not do anything
with trade—because there has been a huge buildup of renminbi
wealth in China over its 25 years of rapid growth. All that money
has been kept internally because of the capital controls.

If those controls came off, and the rate floated, there would prob-
ably be a big outflow for portfolio diversification reasons; the
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renminbi would weaken and make the trade situation even worse.
So what we need is a one-shot revaluation of the renminbi. I would
estimate at least 25 percent to make a significant contribution to
the big global imbalances correction.

You may recall that I testified along these lines to the Commis-
sion 18 months ago, but there have been three or four major
changes since then that make the situation much worse. First,
there has been a further very large increase in the U.S. current ac-
count deficit. On the latest numbers, our deficit has now reached
7 percent of our GDP. We are thus in the range of Mexico in 1994
and Thailand in 1997, having gone way beyond our own previous
record of 3.8 percent in 1985, which triggered a 50 percent decline
of the dollar in the next two years.

The U.S., to finance that deficit and our own foreign investments,
must import $5 billion of capital from the rest of the world every
working day, and if we don’t get that $5 billion per working day,
happily, at existing interest rates and exchange rates, then, the
dollar goes down, interest rates go up, and nasty things can happen
to our economy.

As a result of that big external deficit, we get accelerated protec-
tionist trade policies here in the United States, and I'm sure you've
talked about that this morning. China is being hit by protectionist
barriers—if not every week, pretty frequently—on a wide range of
textile and apparel products (with more to come), color TVs, semi-
conductors, wood furniture, shrimp, you name it. China is being hit
and will be increasingly hit, whether one wants it or not, as a re-
sult of the massive currency imbalance and underlying
unsustainabilities.

So the situation is clearly unsustainable not just in one but in
two senses: one is the international financial unsustainability of
continuing to borrow $5 billion a day. Incidentally, our projections
show the U.S. current account deficit continuing to deteriorate by
about a percent of GDP a year, which, incidentally, also takes a
percent of U.S. economic growth off of the economy.

In the fourth quarter, a 3.1 percent growth rate was reported,
but the trade balance deteriorated another 1.7 percent of GDP at
an annual rate. Domestic demand rose almost 5 percent. It would
have been a boom quarter if not for the further increase in the
trade deficit, the bulk of which is with China. So our situation has
gotten worse.

Two, the Chinese economy has clearly overheated. China has
been experiencing investment to GDP ratios of close to 50 percent,
the highest in recorded history. Its money supply has been growing
25 percent a year. On any indicator, it is overheated.

So a revaluation of the currency would be exactly what the doc-
tor ordered in domestic terms. It would slow the growth rate by
dampening the demand for exports; that’s what the authorities say
they want. It would reduce inflation, which has hit 8 to 9 percent
in China on the inter-corporate goods transfer indicator, which is
the best one, and it would limit the inflow of speculative capital,
which is ballooning the money supply by $15 billion a month and
making it impossible to keep inflationary pressures under control.
So for purely internal reasons, they need a revaluation.
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Third, the decline in the renminbi that I talked about is signifi-
cantly hurting the rest of the world, not just the U.S. The fact that
the renminbi goes down improves their competitive position against
everybody else. Moreover, it means that the dollar decline is foisted
onto the countries that have truly floating currencies: the euro, the
pound, the Swiss franc and developing countries such as Chile and
Colombia. Countries with truly floating rates must then be the
counterparties of the U.S. dollar decline if the Chinese not only
block any decline in their currency but also ride the dollar down.

And that, of course, takes most of Asia out of the adjustment pic-
tures, because the other Asians are terrified of letting their rates
go up against the renminbi; therefore, they won’t let them go up
against the dollar. Therefore, they won’t let them go up against the
dollar. Therefore, they all intervene massively—from Japan all the
way around Asia as far as India.

So the situation has gotten much worse than we talked about 18
months ago. U.S. policy remains both incorrect and inadequately
pursued. The Chinese are coming to breakfast tomorrow at the G-
7 Finance Ministers’ meeting in London. I expect a further polite
protest to them.

The situation is getting extremely serious. The risk of a hard
landing for the dollar and the U.S. economy is becoming more
acute, and I suggest that the time is coming to get much more ag-
gressive and much more action-oriented in getting our Chinese
{:rading partners to take some action that will correct these prob-
ems.

Cochair MuLLOY. Thank you, Dr. Bergsten.

Mr. Vargo?

STATEMENT OF FRANKLIN J. VARGO
VICE PRESIDENT, INTERNATIONAL ECONOMIC AFFAIRS
NATIONAL ASSOCIATION OF MANUFACTURERS

ON BEHALF OF THE NATIONAL ASSOCIATION OF MANUFACTURERS

Mr. VARGO. Thank you very much, and I'm very pleased to be
here on behalf of the NAM today, and it’s a particular pleasure to
appear before Commissioner Patrick Mulloy, who was my boss at
the Commerce Department and a very good boss indeed. I have a
statement for the record and some brief remarks at this time.

China is simultaneously the greatest concern of many of our
Members and also the fastest growing market for other of our
Members. So it is really at the center of the NAM’s trade agenda
and trade concerns, and this week, when the NAM released its new
overall trade agenda, the issue was so important that we also
issued a separate China trade agenda, which I have attached to my
prepared statement and which I hope the Commission will look at
very carefully.

Now, when the NAM first started calling for China’s currency to
move about a year and a half, a little bit more than a year and
a half ago, you know, hardly anybody could spell yuan or renminbi,
except for Fred, of course, and everybody was disagreeing. There
was no agreement on whether the yuan was undervalued and
whether this was a problem.

Today, there is virtually no disagreement in the United States or
around the world that this is an extremely serious problem. Now,
we're very pleased that President Bush has made China’s rigid un-
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dervalued peg a priority, and we’re most grateful for the effort and
attention that Treasury Secretary Snow has been devoting to this.
We also see a rising understanding of the significance of the issue
in Europe, Japan and Canada.

I would like to make two points at this stage of my testimony.
First of all, the rapidly rising trade imbalance with China is a very
serious problem for us, but it’s far from the largest factor affecting
U.S. manufacturing. Rising domestic costs, slowly recovering U.S.
exports, structural factors, regulatory pressures and other issues
are also at work.

Second, the NAM seeks a positive and a mutually beneficial
trade relationship with China. The trade relationship, however,
must reflect the economic fundamentals, and it must be as free of
government distortions and intervention as possible. Competing
against low wages is one thing, but attempting to compete against
a highly undervalued managed currency that tilts the playing field
so sharply is entirely a different matter.

Now, before discussing the yuan, let me say that the NAM
worked very hard to support and obtain China’s accession into the
World Trade Organization, and when China joined the WTO, it
committed to lowering trade barriers significantly and taking far-
reaching market access moves, and this was virtually at no cost to
the United States, since we were already giving them most favored
nation treatment, our normal trade relations, albeit on a year by
year basis.

So the U.S. market had been open, and we had allowed the Chi-
nese market for too many years to be closed, and there is no doubt
in my mind that if China had entered the WTO 10 or 15 years ear-
lier, we would not have the size now of the trade deficit now that
we actually do.

China has made a lot of progress in implementing its WTO com-
mitments, but I hope the Commission will take a close look at some
very serious areas where it is very deficient, particularly counter-
feiting, intellectual property protection, and also a growing problem
in standards, technical barriers to trade.

Now, the NAM believes that the yuan’s 10-year-old peg has re-
sulted in a currency that is undervalued perhaps by as much as 40
percent, and that yuan is certainly exacerbating the trade deficit,
which we believe when the figures come out later this month will
have been $160 billion in 2004, up $35 billion from where it has
been in 2003.

Now, a very good measure of the degree of undervaluation is for-
eign reserve accumulation, and China is now sitting on $610 billion
of currency reserves, mostly in dollars. They built it up $200 billion
last year. As Fred mentioned, this is no good for China either. It
fuels inflation; it distorts the economy. You know, you would think
that having a more properly valued currency would be a win-win
situation.

I want you to note that China’s currency reserves, this $600 bil-
lion, are equivalent now to 40 percent of China’s entire annual
GDP, its output of goods and services. And the $200 billion that
China added to its reserves last year significantly exceeded the en-
tire increase in China’s GDP.
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We believe that eliminating the severely undervalued yuan is
very essential to not just rectifying our trade situation with China
but with the rest of Asia as well. Would it make a difference? A
lot of our member companies say jeez, if we could just have a 20
percent difference with China that would radically change the com-
petitive situation. Some companies, some industries, frankly, will
not be able to compete with China no matter what the exchange
rate.

But wages are only part of the factor, and when you look at the
Census Bureau figures, production worker wages and benefits only
average 11 percent of the final cost of the overall or the average
U.S. manufactured good, so there are other factors at work here.

Certainly, the preferred step would be for China to allow the
yuan to be market determined, but I agree with Fred: that is not
in the cards in the near future. But China could take several ac-
tions immediately, including repegging the yuan. They devalued it
what? 30, 40 percent overnight in 1994; you know, they could re-
verse that; they could move it up overnight.

Now, clearly, more has to be done. Again, we really appreciate
the effort that Secretary Snow is taking. He’s been to the NAM dis-
cussing this several times, saying keep my feet to the fire. And we
are. And we are looking for additional ways to put some more logs
on the fire.

Clearly, more has to be done, and we are looking to have the
Treasury begin by recognizing currency manipulation, China’s cur-
rency manipulation and perhaps others in its next semiannual re-
port to the Senate, and we believe that the Treasury Department
needs to begin urging the International Monetary Fund to exercise
the surveillance authority that it ought to be doing.

We cannot support actions that violate the global trade rules, but
clearly, we have to look for additional ways to convince China it
has to move. If the surveillance activities of the IMF do not move
them, then, the IMF should be prepared to cite China under Article
IV if progress is not made in consultations.

I want to conclude, however, by returning to an earlier point, and
that is that we won’t succeed in preventing the migration of our
manufacturing base to China or anywhere else, though, if we don’t
address some of our domestic factors: the high cost of manufac-
turing in the United States. A fairly valued Chinese currency is ab-
solutely essential, but we must not forget that the bulk of our prob-
lems are homegrown.

Thank you, Mr. Chairman.

[The statement follows:]

Prepared Statement of Franklin J. Vargo
Vice President, International Economic Affairs
National Association of Manufacturers
On Behalf of the National Association of Manufacturers

CHINA’S EXCHANGE RATE PRACTICES

Mr. Chairman and Members of the Commission, I am pleased to testify today on
behalf of the National Association of Manufacturers (the NAM) at this hearing re-
garding China’s compliance with its World Trade Organization (WTO) obligations.
I am particularly pleased to appear today before Commissioner Patrick Mulloy, who
was my boss at the Commerce Department when he was Assistant Secretary of
Commerce for Market Access and Compliance.
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The National Association of Manufacturers is the nation’s largest industry trade
association, representing small and large manufacturers in every industrial sector
and in all 50 states. No other trade subject comes close to commanding the attention
that China is getting from both large and small NAM member companies. China
is simultaneously the greatest concern of many of our import-competing members
and the fastest-growing global market for many exporters large and small and for
companies that operate internationally.

This week, in fact, when the NAM released its overall 2005 trade agenda, it also
released a special China trade agenda, and I would like to discuss that agenda
today. The NAM seeks a positive and balanced trade relationship with China that
reflects market forces as closely as possible. There is no question that the Chinese
currency is seriously undervalued and is having a major effect on U.S. bilateral
trade and on the trade of other nations as well. However, the undervalued currency
is not the only concern with China, and I would like to address some of the other
issues as well.

In so doing, I want to state up front that while the rapidly-rising trade imbalance
with China is a growing factor affecting U.S. manufacturing production and employ-
ment, it is far from the largest factor. Domestic costs, slowly-recovering U.S. ex-
ports, dollar overvaluation with other currencies, structural factors, regulatory pres-
sures, and other issues are also at work. China must not be viewed as a “scapegoat”
and an excuse for not tackling the other problems. Nonetheless, the China currency
situation and other factors feeding our deficit with China must be addressed.

THE NAM’S CHINA TRADE AGENDA

The NAM’s trade agenda for China is focused on strengthening manufacturing in
America and improving the international competitiveness of our manufacturing in-
dustry in the worldwide economy. In pursuing this agenda, the NAM expects that
U.S. and international trade law will be administered so as to effectively level the
trade playing field with China in order to achieve recognizable gains for manufac-
turing in the United States. These measures would result in a reduced trade deficit
in manufactured goods with China and the world. The trade agenda for China com-
plements the NAM’s overall trade agenda and priorities in reducing domestically
imposed costs.

China’s emergence as a leading world economy has meant significant new oppor-
tunities for many NAM members, including increased export and investment. How-
ever, these opportunities are not fully realized by all NAM members despite the
many constructive steps taken during the first term of the Bush Administration to
ensure China’s compliance with its WT'O commitments.

The NAM believes there is substantial potential for Chinese economic growth to
lead to a corresponding growth in the U.S. manufacturing economy. But that poten-
tial is far from realization. Of the $413 billion of goods China imported in 2003, only
8 percent were from the United States, including agricultural products. In contrast,
the European Union (EU) and Japan have been significantly more successful selling
into the Chinese market. During 2004, U.S. imports from China grew almost 30 per-
cent, contributing to the largest bilateral trade deficit with any country, at nearly
$160 billion, up almost $35 billion from 2003.

Trade generally, and with China specifically, has to be put in the context of a re-
covery in many sectors of the U.S. manufacturing economy over the past 18 months.
But, despite this recovery, a number of manufacturing sectors that have borne the
brunt of China’s emergence as an industrial power have continued to lose revenue
and jobs. Thus the China challenge not only continues to be at the center of the
f1‘\IAM’s trade agenda, but also is central to how U.S. manufacturing defines its own
uture.

We believe full implementation of the NAM’s China trade agenda would open
markets, improve productivity and begin to slow the growth of the China trade def-
icit and reduce it to more sustainable levels, and be beneficial to China as well inso-
far as China would begin to focus more on domestic-led growth rather than export-
led growth.

While it is important that the U.S. Government address our overall trade deficit,
our deficit with China is so huge that an overall reduction cannot be done without
examining our substantial imbalance with China. An essential objective of U.S.
trade policy and trade diplomacy must be to undertake concrete steps aimed at im-
proving U.S. competitiveness that will achieve a substantial and sustained reduction
in the global and China trade deficits.

Accordingly, after extensive discussion over a period of months, NAM member
companies, including both large and small companies, multinationals and local pro-
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ducers, agreed on pursuing a China trade agenda comprised of the following ele-
ments:

e Revaluation of the Chinese Yuan To Reflect Economic Fundamentals
e Enforce and Enhance Intellectual Property Laws

e Retain China’s Non-Market Economy Status as Negotiated in PNTR

e Eliminate Chinese Administrative, Regulatory and Standards Barriers
e Expand Exports to China

e Promote Fair Competition

CHINA’S WTO COMPLIANCE

The NAM worked very hard to support and obtain China’s accession to the World
Trade Organization (WTO). When China joined the WTO, it committed to lower
trade barriers significantly and to take far-reaching market-opening moves. This
was basically cost-free to the United States, which was already open to China and
did not change its import policies at all when China joined. Thus, China’s accession
to the WTO for the first time began to level the playing field for American compa-
nies. Prior to that time, the U.S. market had been open to Chinese products, but
China’s market had been among the most closed in the world to U.S. products.

In fact, there is no doubt in my mind that had China entered the WTO 10-15
years earlier, we would not have a trade deficit with China nearly as large as we
actually do. Had we had access to China earlier, by now our exports to China would
have been much larger than they are today.

China’s accession to the World Trade Organization in December 2001 was an im-
portant positive development because it brought China under the same interna-
tional trade rules as the United States and almost all of our other trading partners.
China has made progress in implementing its WT'O commitments and market-open-
ing pledges but problems persist and some are of a very serious nature that have
far-reaching effects on U.S. manufacturers.

Two of the most serious problems relate to lack of effective enforcement of intel-
lectual property protection and the central government’s policy of currency under-
valuation, which we believe violates the WTO principles. Additionally, we have con-
cerns about the application of China’s “CCC” mark and its compatibility with
China’s obligations in technical barriers to trade.

The NAM will continue to participate in the USTR’s annual review of China’s
WTO commitments and welcomes the dedication of both the Bush Administration
and the Chinese government to accelerating progress. The NAM believes both gov-
ernments should continue to increase the resources they dedicate to the bilateral
Joint Commission on Commerce and Trade (JCCT). Nevertheless, we believe bolder
steps are required to improve the situation and allow American companies to com-
pete effectively with China in the global and U.S. economies. There is a growing
sense of urgency that many dimensions of the Chinese relationship need renewed
attention in the early days of the second term of the Bush Administration.

These are covered in detail in the NAM’s trade agenda for China. I will focus my
statement today on China’s currency, and will cover the other elements of the
NAM’s strategy only briefly. I have, however, appended this agenda in its entirety
to my statement; and I urge the Commission to review it carefully.

CHINA’S UNDERVALUED CURRENCY

China’s currency has been fixed at an exchange rate of 8.27 yuan per dollar since
1994. The NAM believes that the yuan is undervalued by as much as 40 percent.
The undervalued yuan effectively taxes U.S. exports and subsidizes imports from
China, exacerbating the growing bilateral trade deficit. In 2004, the bilateral trade
deficit with China was close to $160 billion, the largest with any country and, at
current growth rates, will almost triple in five years. Furthermore, the undervalued
yuan makes foreign investment in productive capacity in China cheaper and more
attractive, thus encouraging the migration of investment to China.

China devalued its currency by about 30 percent in 1994 and has maintained that
value for the last ten years—despite a huge increase in production capability, pro-
ductivity, quality, production range, foreign direct investment inflows, and other fac-
tors that would normally be expected to cause a currency to appreciate. The cur-
rency is controlled by the government, and there is no marketplace for the yuan.
The degree of upward pressure that the yuan would feel, however, is amply indi-
cated in the amount of reserves that the Chinese government has to accumulate to
maintain its artificial peg.

Foreign exchange reserve accumulation has been accelerating. Reserves grew a
phenomenal $200 billion last year—to a total accumulation of $610 billion. The
growth of foreign exchange reserves requires China to convert those holdings to
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yuan, thereby increasing the money supply by 15-20 percent annually. Increases of
that magnitude have accelerated inflation, expanded bank lending and fueled
growth to more than 9 percent annually, contributing to an overheated economy.

I would like to put China’s reserve accumulation in the perspective of China’s
economy—which is about $1.5 trillion. That means China’s $600 billion of currency
reserves (mostly in dollars) is equivalent to 40 percent of China’s entire annual out-
put of goods and services. That is an enormous amount to have in Treasury securi-
ties earning a couple of percentage points when China could be using those funds
internally to build up the poorer parts of its economic infrastructure and stimulate
domestic-led growth. Moreover, the $200 billion that China added to its reserves in
2004 significantly exceeded China’s entire increase in GDP that year. Yet China has
no choice but to continue this huge buildup of reserves so long as it insists on main-
taining such a sharply undervalued currency.

It should be noted that, while a currency peg per se does not contravene Inter-
national Monetary Fund (IMF) requirements, IMF Article IV proscribes “manipula-
tion of exchange rates to gain unfair competitive advantage over other members—
and this includes protracted large-scale intervention in one direction in the exchange
market.” With foreign currency reserves more than $600 billion, China’s action is
clearly incompatible with the intent of IMF Article IV.

The NAM believes that eliminating the severely undervalued yuan is essential to
creating more balanced and sustainable trade flows and giving U.S. companies a
more stable period to adjust to changing economic relationships. In addition, a re-
valuation of the yuan to reflect underlying economic fundamentals would create
more favorable conditions within Asia, enabling other countries to free their cur-
rencies to better reflect market conditions. These multiple currency misalignments
artificially depress U.S. exports to a substantial portion of the world economy and
reduce the competitiveness of U.S.-based manufacturing in the U.S. market.

The Chinese currency is the key, not just because of the huge bilateral imbalance,
but also because other Asian countries are all looking over their shoulders at Chi-
nese competition and are reluctant to allow their currencies to move up against
China’s. Once China’s currency appreciates, though, they will be less reluctant to
allow theirs to move upward as well.

Would a considerably stronger Chinese yuan have beneficial effects? Many of our
member companies tell us that a 20 percent or more price shift would change the
competitive situation dramatically. Others say their problems go beyond that. Some
commentators state that Chinese wages are so low that no amount of appreciation
would make a difference. Labor costs, however, are only one factor in the production
process. In fact, production worker wages and benefits are only 11 percent of the
cost of U.S. manufactured goods, on average. An exchange rate reflecting market
forces would shift the competitive equation so that some Chinese industries would
remain extremely competitive, while others would find their artificial advantage di-
luted. U.S exports would also grow more rapidly, helping to bring about a more sus-
tainable trade position.

Additionally, it is important to recognize that not all of China’s rapid export
growth to the U.S. market necessarily competes with U.S. production. For example,
Japan’s share of U.S. imports has fallen as China’s has risen—implying the possi-
bility of considerable substitution of Chinese for Japanese goods.

The Administration recognizes the importance of having a Chinese currency that
reflects market forces, and the NAM applauds last week’s statement by the Presi-
dent that China’s pegged currency remains a top priority. We also appreciate the
work that Treasury Secretary Snow has been doing to obtain progress, and hope
that the London G7 meetings this weekend will result in China gaining a sufficient
understanding from U.S. and other G7 country officials that the time has come to
act.

Certainly the preferred step by China would be to allow the yuan to be market
determined, by ending the practice of pegging it to the dollar and by ceasing its
huge sustained purchases of dollars. Chinese officials have said this is their even-
tual goal, but have expressed great concern that all the problems with their banking
and financial system must be fixed first.

Others disagree, pointing out that currency flexibility and capital account liberal-
ization are two different things and need not be implemented simultaneously.
Capital account liberalization may indeed be a step that must await banking system
reform, but currency flexibility can be implemented without capital account liberal-
ization. This argument is laid out, for example, in a recent International Monetary
Fund (IMF) Policy Discussion Paper entitled, “Putting the Cart Before the Horse?
Capital Account Liberalization and Exchange Rate Flexibility in China.”

China could take several actions immediately, including unpegging the yuan from
the dollar and relating it instead to a basket of major trading partner currencies,
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establishing a large band around its current rate, and moving its peg upward. When
we talk about revaluation, we see significant moves in this direction as being most
desirable, but believe as a minimum that China could simply repeg its currency up-
ward to a significant degree.

China’s action in sustained one-way purchases of dollars to maintain its peg are
inconsistent both with its obligations in the IMF to avoid currency action for pur-
poses of gaining a trade advantage, as well as with its obligations in the WTO to
avoid frustrating trade liberalization through exchange rate action and to avoid sub-
sidization of exports or impairment of trade benefits.

The NAM urges the Administration to work with China and other countries to
realign exchange rates and thus avoid the dangers that misaligned exchange rates
pose to the United States, China, Asia and the global financial system. The G7
meetings later this week in London pose an excellent opportunity for seeking a
change in China’s policy.

Additionally, we will press the Treasury Department to recognize currency manip-
ulation in its semi-annual report to Congress. It has declined to do so in earlier re-
ports, but we believe China’s massive currency purchases in 2004 clearly fall within
the definition of manipulation. We also believe the Treasury Department should
urge the International Monetary Fund to exercise its surveillance authority over ex-
change rates. We hope this will result in positive action, but if it does not, the IMF
shi)uld be prepared to cite China under Article IV if progress is not made in con-
sultations.

OTHER ELEMENTS IN THE NAM’S CHINA TRADE AGENDA

Let me again call the Commission’s attention to the NAM’s China Trade Agenda,
which is attached to my statement. I will briefly summarize some of the main points
in that agenda and state that the NAM looks forward to working with the Commis-
sion on this in the future.

Strengthen and Enforce Intellectual Property Laws

Next to the exchange rate, the most serious problem NAM members have with
China is its failure to curb intellectual property theft—particularly copyright piracy
and product counterfeiting. China has become the world’s epicenter of counter-
feiting, costing billions of dollars, thousands of legitimate jobs, and threatening
health and safety as individuals purchase bogus products that do not do what they
are supposed to.

Despite bilateral and multilateral agreements with China to protect intellectual
property rights, China’s record of enforcement has been inadequate and seriously
flawed. China has been taking positive steps, particularly in working with the ener-
getic initiatives proposed by the U.S. Trade Representative and the Commerce De-
partment. China’s Vice Premier Wu Yi has succeeded in getting some beneficial
changes that lower the threshold for criminalization of intellectual property theft,
but we need to see these new tools actually used, with counterfeiters thrown in jail
and the volume of counterfeiting significantly reduced.

Retain Non-Market Economy Status

The NAM believes that the Administration should proceed carefully in its exam-
ination of China’s status as a non-market economy country. China’s economy has
significant distortions that prevent market forces from acting efficiently and effec-
tively at the present time.

Eliminate Administrative, Regulatory and Standards Barriers

While tariffs have fallen significantly, U.S. manufacturers doing business in
China still face many administrative, regulatory and standards-related barriers that
are difficult and costly to overcome. The NAM urges the U.S. Government to give
a high priority to removing these barriers by pressing Chinese authorities to
streamline administrative and regulatory processes, making them more transparent
and open to stakeholder input, and applying regulations consistently throughout the
country. The NAM is particularly concerned that China’s CCC Quality Mark system
is in effect a trade barrier, and urges the Commission to look into this closely, with
a view toward generating positive suggestions that would facilitate trade and par-
ticularly U.S. exports.

Expand Exports to China

The Chinese marketplace holds vast potential for U.S. manufacturers. With an-
nual growth rates in the 8-9 percent range for more than a decade, China is the
fastest growing economy in the world and one that is increasingly open to trade
with the world.
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China is the third largest import market in the world, after the United States and
Germany, with more than $500 billion in imports. The United States, however, cap-
tured only 8 percent of that market or $35 billion in 2004, substantially less than
either Japan or the European Union and a decline from the 9% of market share in
2002.

To reverse this trend and help U.S. manufacturers reach their export potential
in China, a new and greatly expanded export promotion initiative is needed. Cur-
rent U.S. Government export promotion programs offer useful assistance but are not
on the scale needed to make a sufficient difference in overall export trends. The U.S.
Government and private sector must work together to launch a more ambitious pro-
gram that provides more on-the-ground assistance in China and more trade out-
reach to potential U.S. exporters.

We believe that if this is done, we could see an increase in U.S. exports of 33 per-
cent annually during the next four years—or a three-fold increase—to more than
$100 billion by 2008. We believe this is attainable, but only with a major new
public-private effort. To implement a program of this scale, the NAM will seek to
obtain a doubling of the Commerce Department’s China-specific trade promotion
budget for FY2006.

The NAM also believes that, as part of this effort, expanded export financing is
needed and the United States should seek to eliminate China’s still high industrial
tariffs to levels comparable to the United States, the EU, and Japan—utilizing the
Doha Round of WTO negotiations.

Open China’s Public Procurement and Internal Market

China committed in its WTO accession agreement to negotiate entry into the gov-
ernment procurement agreement. The NAM urges the United States to give high
priority to promoting China’s government procurement accession with the objective
of making China’s government procurement practices more transparent and open,
in which a diversity of manufacturers and exporters can compete on a level playing
field with the widest possible range of product options being made available.

Improve the Export Administration Act and Procedures

The U.S. Government imposes export controls on a wide range of goods and tech-
nologies, particularly those destined for China, on grounds of national security. The
current control system is inefficient and costly to our economy, and the NAM seeks
updated export administration procedures that meet U.S. needs in the post-Cold
War era.

Address Visa Delays for Chinese Business Visitors

Changes since 9/11 in U.S. procedures for obtaining visas have made it increas-
ingly difficult for Chinese business and government officials to visit the United
States for meetings with U.S. companies, business conferences and trade fairs. As
a result of visa difficulties, many Chinese companies appear to be turning to other
non-U.S. suppliers for their purchases of manufactured goods.

Apply Countervailing Duty Laws to China

There are concerns that China’s industrial development may benefit from a wide
array of subsidies, including currency manipulation, government bank lending to en-
terprises without creditworthiness, export-based tax incentives, and the discrimina-
tory application of tax rates and rebates. The WTO Subsidies and Countervailing
Measures (SCM) agreement allows countervailing import duties to offset such sub-
sidies.

While these provisions apply to imports from nearly all WT'O members, the De-
partment of Commerce, based on a decision in 1984, does not apply countervailing
duties against imports from non-market economy countries such as China.

The NAM supports reversal of the Commerce Department’s 1984 decision in light
of the SCM Agreement and the terms of China’s accession to the WTO, and supports
legislation such as that which was introduced last year in the House by Rep.
English and Davis and in the Senate by Senators Collins and Bayh.

Apply Safeguards and Make Trade Cases More Affordable

Because China’s economy is still in transition from a command economy to a mar-
ket economy, trade with China will be characterized by periods of market disruption
in various commodities. Special provisions were incorporated in China’s accession to
the WTO to address the disruption that documented surges in China’s exports to
other markets may cause. The NAM believes these provisions should be used when
the circumstances fit the requirements, for without relief from market disruption,
small manufacturers face surges in imports from China because China does not
have the market mechanisms in place to prevent overproduction and overcapacity.
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Many smaller U.S. companies cannot afford the high costs of preparing and filing
trade cases. The Department of Commerce and other relevant agencies should
consider self initiation of trade cases when small companies or the industry is not
financially in a position to prepare and file a trade case, and should explore other
ways of making the provisions of U.S. trade law more practically available to
smaller firms.

CONCLUSION

I want to conclude by reiterating that we will not succeed in preventing the mi-
gration of our manufacturing base to China and other foreign countries if we do not
address the high cost of manufacturing in the United States. A fairly valued Chi-
nese currency is important, but we must not forget that the bulk of our problems
are home-grown. U.S. industry is burdened by legal and regulatory systems that
retard growth and destroy jobs.

Rapidly rising health care costs are a constant worry, particularly for small manu-
facturers. Uncertainty over sources of energy supply has led to price volatility. Re-
search and development need to be expanded to assure U.S. technological leader-
ship. And shortages of skilled workers have many manufacturers wondering how
they can expand in the future.

Additionally, bilateral, regional and WTO trade agreements must be negotiated as
quickly as possible to get foreign trade barriers eliminated, or at least down to our
own low level. U.S. tariffs on manufactured goods average less than 2 percent, while
in many parts of the world U.S-made goods face tariffs 10-15 times higher—or even
more.

Unless these challenges are also addressed, we can expect a significant further
erosion in the U.S. industrial base. Competition from China will only accelerate the
trend. However, if we begin to act now, with both a refocused and positive trade
policy toward China and a concerted strategy on economic growth and manufac-
turing renewal, we can restore the dynamism and competitiveness of U.S. industry
and ensure the global leadership that is so central to our economic and national se-
curity.

Thank you, Mr. Chairman.
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THE NAM TRADE AGENDA FOR CHINA
2005

The NAM trade agenda for China is focused on strengthening manu-
facturing in America and improving the international competitiveness of
our manufacturing industry in the worldwide economy. In pursuing this
agenda, the NAM expects that U.S. and international trade law will be ad-
ministered so as to effectively level the trade playing field with China in
order to achieve recognizable gains for manufacturing in the United States.
These measures would result in a reduced trade deficit in manufactured
goods with China and the world. The trade agenda for China complements
the NAM’s overall trade agenda and priorities in reducing domestically im-
posed costs.

¢ Revalue the Chinese Yuan To Reflect Economic Fundamentals

e Enforce and Enhance Intellectual Property Laws

¢ Retain China’s Non-Market Economy Status as Negotiated in PNTR

e Eliminate Chinese Administrative, Regulatory and Standards Barriers

e Expand Exports to China
¢ Expand and Strengthen Export Promotion Programs Toward China
¢ Expand Export Financing
¢ Eliminate China’s High Industrial Tariffs
e Open Public Procurement and China’s Internal Market
e Improve Export Administration Act and Procedures
¢ Reduce Visa Delays for Chinese Business Visitors

¢ Promote Fair Competition
¢ Apply Countervailing Duty Laws To China to Address Subsidies
¢ Apply China Safeguard (Section 421)
e Make Trade Cases More Affordable

China is the single most important trade challenge facing U.S. manufacturing
growth and competitiveness. China’s emergence as a leading world economy has
meant significant new opportunities for many NAM members, including increased
export and investment. However, these opportunities are not fully realized by all
NAM members despite the many constructive steps taken during the first term of
the Bush Administration to ensure China’s compliance with its WI'O commitments.

The NAM believes there is substantial potential for Chinese economic growth to
lead to a corresponding growth in the U.S. manufacturing economy. But that poten-
tial is far from realization. Of the $413 billion of goods China imported in 2003, only
8 percent were from the United States, including agricultural products. In contrast,
the EU and Japan have been significantly more successful selling into the Chinese
market. During 2004, U.S. imports from China grew almost 30 percent, contributing
to the largest bilateral trade deficit with any country, at nearly $160 billion, up al-
most $35 billion from 2003.

Trade generally and with China has to be put in the context of a recovery in many
sectors of the U.S. manufacturing economy over the past 18 months. But, despite
this recovery, a number of manufacturing sectors that have borne the brunt of Chi-
na’s emergence as an industrial power have continued to lose revenue and jobs.
Thus the China challenge not only continues to be at the center of the NAM’s trade
agenda, but also is central to how U.S. manufacturing defines its own future. Full
implementation of the NAM’s China trade agenda would open markets, improve
productivity and begin to slow the growth of the China trade deficit and reduce it
to more sustainable levels.

The National Association of Manufacturers is the nation’s largest industry trade association,
representing small and large manufacturers in every industrial sector and in all 50 states.
Headquartered in Washington, D.C., the NAM has 10 additional offices across the country. Visit
the NAM’s award-winning web site at www.nam.org for more information about manufacturing
and the economy.
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Among the concerns our membership repeatedly cites with respect to China trade
are its unsustainable currency practices, inadequate intellectual property safeguards
and subsidies. When these China-specific factors are combined with increasingly
burdensome U.S. structural costs, many segments of the U.S. manufacturing econ-
omy find constant “restructuring” and “reinvention” inadequate to allow them to be
competitive.

The NAM believes that addressing a wide range of bilateral trade issues is as crit-
ical for China as it is for the United States. It is a priority for the NAM, and we
believe should continue to be a priority for the second Bush Administration. While
it is important that the U.S. Government address our overall trade deficit, our def-
icit with China is so huge that an overall reduction cannot be done without exam-
ining our substantial imbalance with China. An essential objective of U.S. trade pol-
icy and trade diplomacy must be to undertake concrete steps aimed at improving
U.S. competitiveness that will achieve a substantial and sustained reduction in the
global and China trade deficits.

The President’s Export Council (PEC) is currently undertaking an analysis of the
U.S.-China trade imbalance, an important step in understanding the measures
needed both in the manufacturing sector and in partnership with the government
to address the causes and devise the cures. An important part of that study should
be an analysis of the U.S. sectors being most adversely affected and the reasons why
U.S. exports to China have not grown as rapidly as those of other high cost econo-
mies like the EU and Japan.

During the first term of the Bush Administration, China made significant
progress towards fulfilling its WTO accession commitments and, while deficiencies
still exist, progress is continuing. The NAM will continue to participate in the
USTR’s annual review of China’s WTO commitments and welcomes the dedication
of both the Bush Administration and the Chinese government to accelerating
progress. The NAM believes both governments should continue to increase the re-
sources they dedicate to the Joint Commission on Commerce and Trade (JCCT).

We believe bolder steps are required to improve the situation and allow American
companies to compete effectively with China in the global and U.S. economies.
There is a growing sense of urgency that many dimensions of the Chinese relation-
ship, especially those listed in this document, need renewed attention in the early
days of the second term of the Bush Administration.

REVALUE THE CHINESE YUAN TO REFLECT ECONOMIC FUNDAMEN-
TALS

China’s currency has been fixed at an exchange rate of 8.27 yuan per dollar since
1994. The NAM believes that the yuan is undervalued by as much as 40 percent.
The undervalued yuan effectively taxes U.S. exports and subsidizes imports from
China, exacerbating the growing bilateral trade deficit. In 2004, the bilateral trade
deficit with China was close to $160 billion, the largest with any country and, at
current growth rates, will almost triple in five years. Furthermore, the undervalued
yuan makes foreign investment in productive capacity in China cheaper and more
attractive, thus encouraging the migration of investment to China.

The effects on China are equally disruptive. Foreign exchange reserves have
grown to almost $610 billion, over one-third of China’s GDP. The growth of foreign
exchange reserves requires China to convert those holdings to yuan, thereby in-
creasing the money supply by 15-20 percent annually. Increases of that magnitude
have accelerated inflation to more than 5 percent (compared to the previously defla-
tionary period in the late 1990s), expanded bank lending and fueled growth to more
than 9 percent annually, contributing to an overheated economy.

It should be noted that, while a currency peg per se does not contravene Inter-
national Monetary Fund (IMF) requirements, IMF Article IV proscribes “manipula-
tion of exchange rates to gain unfair competitive advantage over other members—
and this includes protracted large-scale intervention in one direction in the exchange
market.” With foreign currency reserves more than $600 billion, China demon-
strably violates the intent of IMF Article IV.

The NAM believes that eliminating the severely undervalued yuan is essential to
creating more balanced and sustainable trade flows and giving U.S. companies a
more stable period to adjust to changing economic relationships. In addition, a re-
valuation of the yuan to reflect underlying economic fundamentals would create
more favorable conditions within Asia, enabling other countries to free their cur-
rencies to better reflect market conditions. These multiple currency misalignments
artificially depress U.S. exports to a substantial portion of the world economy and
reduce the competitiveness of U.S.-based manufacturing in the U.S. market.
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The NAM urges the Administration to work with China and other countries to
realign exchange rates and thus avoid the dangers that misaligned exchange rates
pose to the United States, China, Asia and the global financial system.

NAM Key Objective:
Immediate revaluation of the yuan by up to 40 percent.

Actions:

> Press the Treasury Department to urge the International Monetary Fund
to exercise its surveillance authority over exchange rates and cite China
under Article IV if progress is not made in consultations.

> Encourage the Administration to work with the G-7, G-20, APEC and
other international organizations to press the Chinese government to re-
value the yuan.

> Press the Treasury Department to recognize currency manipulation in its
semi-annual report to Congress.

STRENGTHEN AND ENFORCE INTELLECTUAL PROPERTY LAWS

The NAM welcomed China’s announcement in December 2004 that it will more
aggressively pursue criminal prosecutions for counterfeiting and copyright piracy
while raising fines and penalties. While this is a significant step forward, these ac-
tions do not totally resolve the problem of Chinese counterfeiting. There is still
much to be done enforcing tough anti-counterfeiting laws, particularly at provincial
and local levels. The Administration must press China to put into practice this new
interpretation of its anti-counterfeiting laws in an effective manner, with real pros-
ecution of counterfeiters.

Despite bilateral and multilateral agreements with China to protect intellectual
property rights, China’s record of enforcement has been inadequate and seriously
flawed. The lack of transparency and cooperation with government agencies, high
thresholds for prosecution, weak administrative sanctions, local protection and cor-
ruption, coupled with a general lack of resources and training, have weakened Chi-
na’s enforcement of its laws and regulations governing intellectual property rights.
The April 2003 visit of Vice Premier Wu Yi yielded some positive commitments on
enforcement efforts in China. In addition, the Administration instituted the Strat-
egy Targeting Organized Piracy (STOP) that establishes a more comprehensive ap-
proach to addressing piracy, particularly for the import of pirated products into the
United States.

Nevertheless, intellectual property piracy in China continues at excessively high
levels and, because China is a major world exporter, those pirated products are ap-
pearing in markets throughout the world. An inadequate IPR enforcement structure
within China will also hamper the development and success of Chinese branded
products in the future. Moreover, counterfeit products create health and safety haz-
ards not only for Chinese citizens but for unwitting consumers around the world.
The Administration and the NAM need to ensure that China continues to reduce
and eliminate piracy and counterfeiting by increasing enforcement at the central,
provincial and local government levels in China and at its borders to prevent those
pirated products from being exported or imported.

NAM Key Objective:

A dramatic acceleration of initiatives to reduce and eliminate Chinese in-
tellectual property rights violations.

Actions:

> Encourage the Administration to press China to put into practice the
newly announced interpretation of its anti-counterfeiting laws.

> Declare China a Priority Foreign Country and consider taking it to the
WTO if the out-of-cycle Special 301 Review being done by the USTR in
early 2005 does not show sufficient Chinese progress in meeting JCCT
and WT'O commitments.

> Engage other countries to implement a program comparable to the re-
cently announced U.S. STOP program to address Chinese counterfeiting.

RETAIN NON-MARKET ECONOMY STATUS

The NAM believes that the Administration should proceed carefully in its exam-
ination of China’s status as a non-market economy country. China’s economy has
significant distortions that prevent market forces from acting efficiently and effec-
tively. For example, the closed capital market in China prevents the adoption of a
more market-determined exchange rate. These market imperfections mean that
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China is more prone to excess capacity, excess production and excess exports that
adversely affect foreign markets. U.S. companies, particularly small- and medium-
sized companies (SMMs), need to employ alternative methodologies in order to
determine anti-dumping margins when they are being injured by unfairly priced
imports from China. Since China’s economy is not governed by market forces (e.g.,
exchange rates are not determined by underlying economic fundamentals), using
Chinese prices that are not market determined would disadvantage U.S. manufac-
turers in the United States when faced with competition from Chinese products that
are sold at less than fair value.

NAM Key Objective:

Retain China’s non-market economy status (NME) for the full 15 year pe-
riod negotiated in PNTR unless statutory requirements for market economy
status are fully and consistently met.

Actions:

> The U.S. Government should set up an industry advisory group on NME
status to include the NAM.

> Congressional oversight of China’s progress in fulfilling its statutory re-
quirements should be established. The Commerce Department should pro-
vide the appropriate congressional body with an annual report of its
progress.

ELIMINATE ADMINISTRATIVE, REGULATORY AND STANDARDS BAR-
RIERS

While tariffs have fallen significantly, U.S. manufacturers doing business in
China still face many administrative, regulatory and standards-related barriers that
are difficult and costly to overcome. The NAM urges the U.S. Government to give
a high priority to removing these barriers by pressing Chinese authorities to
streamline administrative and regulatory processes, making them more transparent
and open to stakeholder input, and applying regulations consistently throughout the
country. In reforming administrative and regulatory processes, China should take
into account internationally accepted norms and practices to the fullest extent pos-
sible. This would make it easier for U.S. firms, particularly small- and mid-size
manufacturers (SMMs) in regulated industries, to sell their products in China. The
U.S. Government also needs to be alert to the development of national technical
standards and conformity assessment procedures that deviate from international
practice or otherwise create unreasonable restrictions on trade.

NAM Key Objective:

Undertake a vigorous, sustained effort to eliminate the growing number of
barriers resulting from trade-related administrative directives, regulatory
policies and technical standards, make the process more transparent, and
apply regulations uniformly across the country.

Actions:

> Establish a U.S.-China regulatory policy and standards forum to facili-
tate dialogue on technical trade barriers, promote openness and trans-
parency in regulatory and standards development, and encourage harmo-
nization where possible.

> Press for reforms of China’s CCC quality mark system to permit U.S. test-
ing bodies to offer CCC certifications and make the process timelier and
less costly to U.S. exporters, particularly small- and mid-size companies.

EXPAND EXPORTS TO CHINA

Expand and Strengthen Export Promotion Programs Toward China

The Chinese marketplace holds vast potential for U.S. manufacturers. With an-
nual growth rates in the 8-9 percent range for more than a decade, China is the
fastest growing economy in the world and one that is increasingly open to trade
with the world. China is the third largest import market in the world, after the
United States and Germany, with more than $500 billion in imports. The United
States, however, captured only 8 percent of that market or $35 billion in 2004, sub-
stantially less than either Japan or the European Union and a decline from the 9%
of market share in 2002. U.S. imports from China, on the other hand, continue to
grow rapidly. More than 30 percent of all Chinese exports go to the United States.
The U.S. trade deficit with China, as a result, reached a new record in 2004, close
to $160 billion.
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To reverse this trend and help U.S. manufacturers reach their export potential
in China, a new and greatly expanded export promotion initiative is needed. Al-
though China has reduced its external tariffs and opened its internal market to U.S.
and other foreign businesses, it is still an unusually challenging market, particu-
larly for small- and mid-size manufacturers (SMMs). Current U.S. Government ex-
port promotion programs offer useful assistance but are not on the scale needed to
make a sufficient difference in overall export trends.

The U.S. Government and private sector must work together to launch a more
ambitious program that provides more on-the-ground assistance in China and more
trade outreach to potential U.S. exporters. Key elements include:

(1) New American Trade Centers in major interior commercial centers;

(2) Greater support for U.S. exhibitions at China trade fairs;

(3) A robust Global Supply Chain Initiative;

(4) An expanded China Business Information Center (CBIC);

(5) Expansion of the Market Development Cooperator Program that provides U.S.
industry associations with partial grants to open market-development offices
in China;

(6) Support for Export Trading Companies in specific manufacturing sectors;

(7) Additional funding for feasibility studies that the Trade Development Agency
could undertake in partnership with NAM member companies; and

(8) More joint government-private sector outreach to potential U.S. exporters.

We believe that, if this is done, we could see an increase in U.S. exports of 33
ercent annually during the next four years—or a three-fold increase—to more than

5100 billion by 2008. We believe this is attainable, but only with a major new
public-private effort. To implement a program of this scale, the NAM will seek to
obtain a doubling of the Commerce Department’s China-specific trade promotion
budget for FY2006.

To help guide this export promotion initiative and our China trade policy more
broadly, the NAM also recommends that the Commerce Department, in coordination
with the President’s Export Council, the NAM and other business groups, analyze
the following: (1) Which sectors of the U.S. manufacturing economy are most ad-
versely affected by Chinese imports? (2) What are China’s largest categories of man-
ufactured goods imports? Which countries are most successfully penetrating these
Chinese markets? Are these patterns likely to be sustained? (3) Why have the Euro-
pean Union and Japan in particular, been more successful in exporting to China?
What can U.S. companies learn from their experiences? (4) Which sectors of the U.S.
manufacturing economy have strong competitive advantages and how can they best
use these advantages to expand U.S. exports to China?

This analysis, which should be completed by June 2005, will help the Administra-
tion and Congress to have a better understanding of the opportunities and chal-
lenges of expanded trade with China and the kinds of export promotion programs
that are likely to be most effective in significantly expanding U.S. exports to China.

NAM Key Objective:

Expand U.S. exports to China by 300 percent by 2008 (i.e., to more than
$100 billion), particularly higher valued added manufactured products.

Actions:

> Strengthen and expand export promotion and financing programs, par-
ticularly for small- and mid-sized manufacturers.

> Double the Commerce Department’s China-specific trade promotion
budget for FY2006.

> Redeploy Commerce Department commercial service resources and per-
sonnel to focus on the China market.

> Assist the Commerce Department to tailor export promotion programs to
the needs of key manufacturing sectors.

> Conclude by June 2005 analysis of (1) comparative export performance by
country and manufacturing sector to better gauge China trade opportu-
nities and challenges (See details in text above); and (2) techniques of
the European Union, Japan and other competitors in their export pro-
motion programs to China in order to emulate global best practices.

Expand Export Financing

In addition to expanding Commerce Department export promotion programs, it is
essential that there be increased export financing targeted specifically for U.S. sales
to China. Existing Export Import (Ex-Im) Bank and Small Business Administration
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(SBA) programs should be expanded significantly to allow U.S. producers, especially
small- and mid-size companies, to take advantage of opportunities for exporting to
China.

The NAM believes that Ex-Im should do special monitoring of large public works
projects as well as large industrial products in China in order to ensure that foreign
companies are not unfairly benefiting from tied-aid credits (subsidized financing
from foreign governments) that are not available to U.S. suppliers. Special funds
should be appropriated to match tied-aid credits to China from other countries. In
the absence of this matching financing, China will source from manufacturers out-
side the United States.

NAM Key Objective:

Increased funding that matches or exceeds that available to foreign com-
panies competing with U.S. companies in China.

Actions:

> Ex-Im Bank should greatly expand its programs to expedite financing for
exports to China, including for smaller U.S. exporters.

> Set up Small Business Administration Capital and Export Funds for ex-
panding exports to China.

> Special funds should be appropriated by Ex-Im Bank to match tied-aid
credits to China from other countries.

Eliminate China’s High Industrial Tariffs

In 2001, China entered the WTO, making commitments to reduce overall indus-
trial tariffs to about 10 percent. China implemented tariff cuts in each of the years
following accession with the result that nearly all scheduled tariff reductions have
been fully implemented. Only a few tariff cuts remain for products upon which ex-
tended reductions were agreed. Even with those tariff cuts, China’s overall tariff
level remains high, especially when considering the competitive position of Chinese
products in the U.S. market. In some sectors, such as plastics, Chinese tariffs are
exceptionally high. China is reported to have said that it is not prepared to make
further tariff cuts considering the extensive reductions that China implemented as
part of its accession agreement.

The NAM believes that the United States should seek the broadest and deepest
reductions in Chinese tariffs on manufactured goods as part of the WTO Doha
Round. The rising trade deficit, coupled with the slower absolute increases in U.S.
exports to China (compared to imports), all indicate that China is both commercially
competitive in the U.S. market and capable of opening its manufacturing market
to levels comparable to industrial markets such as the United States, Japan and
Europe.

NAM Key Objective:

Further reduction in China’s industrial tariffs in keeping with its stature
as a major industrial market.

Action:

> U.S. negotiators should use the Doha Round to press China to reduce tar-
iffs and other trade barriers to levels comparable to the United States,
the European Union and Japan.

Open China’s Public Procurement and Internal Market

China committed in its WTO accession agreement to negotiate entry into the gov-
ernment procurement agreement. The NAM urges the United States to give high
priority to negotiating China’s government procurement with the objective of mak-
ing China’s government procurement practices more transparent and open, in which
a diversity of manufacturers and exporters can compete on a level playing field with
the widest possible range of product options being made available.

Chinese provinces and local governments permit a variety of measures that re-
strict trade from outside those regions and localities. The net result is that distribu-
tion costs in China are about 16 percent compared to the average 4 percent in
OECD countries. Provincial and local barriers to internal trade make it more dif-
ficult for companies to sell products within China. The NAM believes that the
United States should seek agreement by China to eliminating those barriers that
would expand market access for U.S. exported products and expand markets within
China for all companies, Chinese and foreign.
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NAM Key Objectives:
China’s entry into the WT'O government procurement agreement.

Elimination of Chinese provincial and local barriers to internal trade
that affect market access for U.S. exported products.

Action:

> Include government procurement and internal market access barriers as
part of bilateral negotiations with China.

Improve the Export Administration Act and Procedures

The U.S. Government imposes export controls on a wide range of goods and tech-
nologies, particularly those destined for China, on grounds of national security. The
current control system is inefficient and costly to our economy, and the NAM seeks
updated export administration procedures that meet U.S. needs in the post-Cold
War era. These new procedures must promote timeliness, efficiency and trans-
parency in the control process; exempt mass-marketed items; and recognize that un-
less a new control system is built upon comparably implemented multilateral agree-
ments, U.S. national security will not be protected. Unilateral U.S. export controls
on technologies available from foreign sources merely divert sales to foreign com-
petitors and risk having technology leadership move offshore. Additionally, the NAM
seeks the improvement and streamlining of licensing and other procedures imple-
mented by the Administration, including progress in updating items on the U.S.
Munitions List (USML).

NAM Key Objective:

Streamline the licensing of high-technology products to China to enable
U.S. manufacturers to compete against foreign suppliers while also working
cooperatively to protect U.S. national security interests.

Actions:

> Reform the outdated requirements of the Export Administration Act
(EAA) to improve efficiency and reflect advances in technology and
changes in market availability while also protecting U.S. national secu-
rity.

> Streamline and improve the licensing procedures for items on the U.S.
Munitions List (USML).

Address Visa Delays for Chinese Business Visitors

Changes since 9/11 in U.S. procedures for obtaining visas have made it increas-
ingly difficult for Chinese business and government officials to visit the United
States for meetings with U.S. companies, business conferences and trade fairs. Chi-
nese business visa applicants often experience long delays in getting interviews with
visa officers and in receiving a response to their application. A much higher percent-
age than in the past is rejected after a Security Advisory Opinion (SAO) review in
Washington, apparently because their technical qualifications and/or professional in-
terests fall within the “Technology Alert List” (TAL) criteria. The TAL is intended
to screen out applicants that may be seeking access to sensitive U.S. technology. But
many companies are puzzled by the rejection of Chinese business contacts and even
their own Chinese staff who have no apparent access to or known interest in such
technology. As a result of visa difficulties, many Chinese companies appear to be
turning to other non-U.S. suppliers for their purchases of manufactured goods. The
U.S. Government needs to make greater efforts to improve the efficiency of the visa
process and more carefully target individuals that might harm U.S. national secu-
rity.

NAM Key Objective:

Improve the efficiency of the visa process and ensure that the screening
process targets only those applicants that are a clear threat to U.S. national
security.

Actions:

> Seek a review of the Technology Alert List to improve the screening proc-
ess and tighten the criteria.

> Work with the State Department as it implements its new U.S.-China
Business Initiative to see that the timeliness of the visa application proc-
ess is significantly improved.
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PROMOTE FAIR COMPETITION

Apply Countervailing Duty Laws to China to Offset the Effects of Chinese
Subsidies

There are concerns that China’s industrial development may benefit from a wide
array of subsidies, including currency manipulation, government bank lending to en-
terprises without creditworthiness, export-based tax incentives, and the discrimina-
tory application of tax rates and rebates. The size of China’s industrial sector and
its huge foreign exchange reserves should dictate that greater subsidy discipline be
applied. Once specific, targeted benefits are eliminated, China’s development can
proceed on a fairer, more market-oriented basis with reduced exposure to counter-
vailing measures by trading partners.

The World Trade Organization (WTO) recognizes that subsidies (such as govern-
ment payments to reduce production costs) can distort trade flows and can cause
adverse effects on competing foreign companies. The WTO Subsidies and Counter-
vailing Measures (SCM) agreement allows countervailing import duties to offset
such subsidies. While these provisions apply to imports from nearly all WTO mem-
bers, the Department of Commerce, based on a decision in 1984, does not apply
countervailing duties against imports from non-market economy countries such as
China. The WTO SCM agreement, however, defines how to measure a subsidy and
China’s WTO accession agreement includes special provisions for calculating sub-
sidies in a non-market economy country, provisions that are consistent with the
WTO Appellate decisions.

The NAM supports reversal of the Commerce Department’s 1984 decision in light
of the SCM Agreement and the terms of China’s accession to the WTO.

NAM Key Objective:

Elimination of artificially created and maintained competitive advan-
tages through WTO-inconsistent subsidization or other means.

Actions:

> The Bush Administration should endorse, as a priority in the first session
of the 109th Congress, legislation that would clarify the intent of Con-
gress to apply countervailing duty provisions to both market and non-
market economy countries.

> The Commerce Department’s new Unfair Trade Practices Group should
undertake and publish an analysis of Chinese subsidization practices.

Apply China Safeguards (Section 421)

Because China’s economy is still in transition from a command economy to a mar-
ket economy, trade with China will be characterized by periods of market disruption
in various commodities. Special provisions were incorporated in China’s accession to
the WTO to address the disruption that documented surges in China’s exports to
other markets may cause. Those provisions were incorporated in U.S. law under
Section 421. This provision allows the United States to apply quotas or tariffs on
a product basis when market disruption occurs. Of the five cases that have been
filed, the International Trade Commission (ITC) found in favor of market disruption
in three cases. However, the Administration denied relief in all three cases. The
NAM believes that this provision should be used, for without relief from market dis-
ruption, small manufacturers face surges in imports from China because China does
not have the market mechanisms in place to prevent overproduction and over-
capacity.

NAM Key Objective:

Appropriate use of Section 421 to address documented Chinese import
surges as negotiated in PNTR.

Action:

> The Administration should apply appropriate 421 remedies when the ITC
has ruled that requirements of the statute have been met.

Make Trade Cases More Affordable

For many industries, the surge in imports from China has injured small- and mid-
sized U.S. companies such that they cannot afford the high costs of preparing and
filing trade cases. The Department of Commerce and other relevant agencies should
self initiate trade cases when small companies or the industry is not financially in
a position to prepare and file a trade case. Section 731(a)(2) of the antidumping law
authorizes Commerce to institute special import monitoring programs and self ini-
tiate cases, in limited circumstances. That provision has never been used and has
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no equivalent in the CVD law. The NAM believes that AD and CVD laws should
be amended to remedy these shortcomings. In the interim, Commerce should, as a
matter of policy, use its existing statutory authority to self initiate cases in consulta-
tion with industry. This mechanism would support domestic manufacturers’ access
to trade laws designed to protect U.S. industry and agriculture from surges in im-
ports that disrupt markets.
NAM Key Objective:

Make available appropriate use of U.S. trade law when companies, espe-
cially small- and mid-sized, cannot afford the high cost of bringing cases.
Actions:

> The Commerce Department should institute special import monitoring
programs.

> The Commerce Department should make use of its existing statutory au-
thority to self initiate AD, CVD and Section 421 cases in consultation
with industry.

Cochair MuLLOY. Thank you, Mr. Vargo.
Mr. Hartquist.

STATEMENT OF DAVID A. HARTQUIST, ESQ.
PARTNER, COLLIER SHANNON SCOTT PLLC
ON BEHALF OF THE CHINA CURRENCY COALITION

Mr. HARTQUIST. Thank you, Commissioner Mulloy, and let me
say it’s a pleasure to appear on this panel with Fred Bergsten.
Fred, I think we cited in our 301 petition comments of yours on
this issue back to 1997.

Mr. BERGSTEN. At least.

Mr. HARTQUIST. At least 1997, and of course, we’ve worked with
Frank Vargo and the NAM on this issue as well, so it’s a pleasure
to be with this group.

I'm David A. Hartquist with Collier Shannon Scott, and I'm serv-
ing today as counsel to the China Currency Coalition, which is a
group of trade associations, companies, labor unions, all in support
of the objective of accomplishing a revaluation of the yuan. I'd like
to highlight a few points made in my written statement, which you
have.

First, China has relied heavily for its economic progress on gov-
ernment control and manipulation of its currency, and you have a
wealth of information supporting that. During the eighties and into
the early 1990s, the yuan was overvalued to facilitate imports of
capital goods considered necessary for China’s development.

Since 1994, the reverse has happened, and the yuan has been
undervalued in order to slow the growth of imports and we believe
subsidize increased exports. From China’s perspective, this policy
of manipulation has been very beneficial in creating about 20 or 25
million new jobs annually—annually—and in shoring up state-
owned banks burdened by onerous and extensive nonperforming
loans, some say $500 billion of bad debt.

Second, the historical record reflects the entrenched belief by
China’s leadership that China will be better served if the yuan’s ex-
change rate is set by the government rather than by market forces.
In our view, there is no indication that China intends to change its
policy any time soon. The yuan’s undervaluation has been playing
an integral role in stabilizing China’s economy and financial insti-
tutions and thus in avoiding political and social unrest in the coun-
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try with a low standard of living and poverty for many of its 1.3
billion people.

Third, based on the trade data reported by China’s primary trad-
ing partners, including the United States, we believe that the yuan
is undervalued, as Frank has indicated, by 40 percent or more.
These data show very sizable and growing annual trade surpluses
by China with the United States and substantial annual trade sur-
pluses by China in the aggregate with its other top 40 trading part-
ners.

In contrast, China’s own reported data consistently understate
its annual trade surpluses with the U.S. and in the last several
years have shown increasing annual deficits in the aggregate with
China’s top 41 trading partners. In our judgment, China’s own data
are entirely unreliable, both because of the discrepancies in the
data with China’s major trading partners are regularly so large
and because China has been attracting record levels of foreign di-
rect investment and accumulating enormous foreign exchange re-
serves. China simply blatantly rigs the numbers, and the world
shouldn’t accept this.

Fourth, China’s persistent manipulation of the yuan amounts to
a beggar-thy-neighbor policy. The yuan’s undervaluation is under-
cutting the ability of the United States to maintain a healthy and
vibrant balanced economy that encompasses not only high tech-
nology production and services but also basic manufacturing, as
vital today as it always has been in the United States.

Fifth, the Chinese government’s undervaluation of the yuan is
doing great harm to the rules-based system of the World Trade Or-
ganization and the IMF. In one fell swoop, the yuan’s undervalu-
ation comprehensively provides a prohibited subsidy to all of the
Chinese exports and also acts as a discriminatory tax, an added im-
port duty, and a quantitative restriction on imports into China.

This frustrates the intent of the WTO’s General Agreement on
Tariffs and Trade and disregards the provisions of the IMF’s Arti-
cles of Agreement against manipulation of exchange rates in order
to gain an unfair competitive advantage and against disruptive and
discriminatory currency arrangements.

In summary, China presents an extreme case of currency manip-
ulation. And this is important: China is distinguishable from other
countries that manipulate their currency. It’s doing considerable
damage. Last September 9, 2004, the China Currency Coalition
filed a petition asking that the United States request dispute set-
tlement on the issue within the World Trade Organization.

Within several hours, I think it was four hours after we filed the
petition, the petition was rejected by the U.S. Trade Representative
on the ground that such an approach would hamper rather than
advance a solution. This is the petition. It’s about 250 pages of
legal scholarship. My firm was a primary drafter; Terry Stewart,
who testified before you, offered very helpful comments and cri-
tiques of this document, and I had what I call two other secret
Santas at other law firms who didn’t want to be identified but who
also looked at it and gave us their views on the petition.

What I'm saying is this is a very credible legal document, which
I think the finest trade lawyers in Washington have looked at and
agree with. The Treasury Department and the USTR is full of very



139

intelligent and wise people, but I don’t think they can read this and
analyze it in four hours and then reject the petition.

A similar petition was filed very much like this petition on Sep-
tember 30 by the Congressional China Currency Action Coalition.
Likewise, that petition, as you know, was rejected. It just took
USTR a couple of weeks longer to do it. Maybe they read the Con-
gressional petition.

We just disagree, as Fred has indicated, with the administra-
tion’s strategy, which has led to no progress. China is not moving.
Last fall, they gave indications that they were going to make some
changes. They have not. Their position seems to be hardening.

We think that China doesn’t have the self-discipline or the ability
to get its way out of this fix at this point. They don’t have the will
to do it. And we think the only way to get them to do it is to take
the issue, a very novel and unusual issue, to the WTO and let them
determine whether the rules of the trading system are being vio-
lated by what the Chinese are doing.

Thank you very much.

[The statement follows:]

Prepared Statement of David A. Hartquist, Esq.
Partner, Collier Shannon Scott PLLC
On Behalf of the China Currency Coalition

Introduction

Good afternoon. I appreciate being able to appear before the Commission today
on behalf of the China Currency Coalition (“CCC”), a group of U.S. industrial, serv-
ice, agricultural, and labor organizations that are extremely concerned with China’s
exchange-rate regime. In our view, as the result of manipulative policies by the Chi-
nese government, China’s currency is substantially undervalued by as much as 40
percent and perhaps more, and this undervaluation is generating dangerous and in-
creasingly damaging economic imbalances for the United States, for the global com-
munity, and for China itself. Further, in our judgment, this undervaluation violates
fundamental international legal obligations that China has assumed at the World
Trade Organization (“WTQO”) and the International Monetary Fund (“IMF”).

Acting upon this conviction, the CCC on September 9, 2004, filed a petition with
the Office of the U.S. Trade Representative (“USTR”), seeking commencement of an
investigation under 19 U.S.C. §2412(a)(1) and resort to dispute settlement at the
WTO absent immediate revaluation of the yuan by China. Our petition was rejected
by USTR within several hours on the very same day. A comparable petition by the
Congressional China Currency Action Coalition was filed on September 30, 2004,
and was likewise rejected. In a notice published on December 30, 2004, at 69 Fed.
Reg. 78,516, USTR conclusorily stated its view that an investigation would not be
effective and “would hamper, rather than advance,” USTR’s efforts to address with
China the currency valuation issues cited in the petitions. For the reasons set out
below, we respectfully disagree.

What is urgently needed, in our opinion, in keeping with China’s obligations at
the WTO and the IMF, is a prompt, substantial revaluation by China to reflect the
yuan’s true strength in the global marketplace. Such action will greatly facilitate
constructive, mutually beneficial integration of China into the world’s economy. For
everyone’s sake, the sort of “beggar-thy-neighbor” practices that so plagued the early
twentieth century should be avoided as much as possible in the twenty-first century.
China, however, disputes that the yuan is undervalued and causing adverse effects
and seems prepared out of perceived self-interest to continue undervaluing the yuan
indeterminately into the future. USTR’s strategy has led to no apparent progress.
If anything, China is resisting revaluation of the yuan more than ever, and invalu-
able time 1s elapsing with nothing gained.

Historical Perspective of China’s Foreign-Exchange Regime

China has long been wedded to a foreign-exchange regime characterized by sig-
nificant and wide-ranging (if not complete) oversight, intervention, and manipula-
tion by the central government. It is fair to say from this behavior that China has
a deep-seated aversion to allowing the yuan to be governed by market forces. This
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distrust in the past was perhaps rooted to some extent in Communist doctrine, but
probably has always been due primarily to the Chinese government’s concerns that
instability to its financial institutions and economy might occur and generate polit-
ical and social unrest in a country with a low standard of living and poverty for
many of its 1.3 billion people.

At least since 1979, and particularly since 1994, China’s interventions in its for-
eign-exchange system have increasingly resulted in serious distortions and imbal-
ances within China. Furthermore, since China’s accession to the WTO on December
11, 2001, these adverse repercussions have more and more negatively affected other
countries’ economies as China’s trade with the rest of the world has expanded.

The most distinctive and consistent feature of China’s exchange-rate policies dur-
ing the past quarter of a century has been intentional and persistent manipulation
of the yuan, either overvaluation at times (as in the 1980s) to facilitate imports of
capital goods considered necessary to China’s development, or undervaluation (more
recently and to the present) in order to slow the growth of imports and subsidize
increased exports. The common thread throughout has been the Chinese govern-
ment’s attempts to strengthen China’s economy, regardless of the expense to others.
This policy has been most pronounced and its impact has been most damaging out-
side China generally and to the United States, in particular, since the end of the
Asian financial crisis and China’s accession to the WTO.

The emergence of financial instability in Asia can be traced to 1994 when China
took two related steps in 1994 that have been integral factors over the last decade
in bringing about China’s ever-rising trade surpluses, foreign-direct investment
(“FDI”), and foreign-exchange reserves. First, China established a much-devalued
exchange rate of 8.70 yuan to the dollar. Second, to enforce that undervaluation,
China renewed a requirement (since relaxed somewhat, but basically still in effect)
that export earnings by domestic enterprises and foreign currency for FDI be sur-
rendered to the Chinese government via designated foreign-exchange banks. By the
end of 1995 and early 1996, the Chinese currency’s pegged rate of exchange was ef-
fectively fixed at 8.28 yuan to the dollar, the rate that 1s still in effect today.

China’s single-mindedness in manipulating the yuan over the last two and one-
half decades and particularly since 1994 is underscored (1) by the ill-matched type
of exchange arrangement that China has adopted under Article IV(2)(b) of the IMF’s
Amended Articles of Agreement, (2) by the disequilibria that have resulted in Chi-
na’s trade surpluses, foreign-direct investment, and foreign-exchange reserves, and
(3) by the lengths to which China has been forced to go—and has been willing to
go—in order to maintain the yuan’s undervalued, fixed peg to the dollar.

With respect to China’s chosen exchange arrangement, there are altogether about
thirty countries, including China, that have opted to peg their currencies to a single
foreign currency. There also are ten additional countries that peg their currencies
to a basket of two or more foreign currencies. In either case, whether a given cur-
rency is pegged to a single foreign currency or to a basket of foreign currencies, such
an exchange arrangement is considered a “conventional-fixed peg.” For some years,
China inaccurately and confusingly referred to its peg of the yuan to the dollar as
a “managed float,” but since 1999 the IMF correctly has classified China’s exchange
arrangement as the “conventional-fixed peg” that it is.

The first point to be highlighted here is that China’s exchange arrangement is
atypical. With the exception of China, the forty or so countries that employ a “con-
ventional-fixed peg” are small, generally lesser-developed nations that have insig-
nificant trade flows with the United States and that are dwarfed by China. By the
same token, China is the only one of the top trading partners of the United States—
such as Japan, the European Union, Canada, and Mexico—that does not have some
kind of floating exchange regime vis-a-vis the U.S. dollar. In both contexts, China
is going against the current.

Second, China’s “conventional-fixed peg” of the undervalued yuan to the dollar is
unsuitable to achieve the sort of balanced growth in international trade that both
the WTO and the IMF are meant to foster for all member states. Instead, due to
China’s size and economic importance, China’s policies increasingly have contributed
to destabilizing extremes.

Perhaps the most dramatic excesses attributable to the undervalued yuan are
China’s substantial and increasing annual trade surpluses. It appears that China’s
own reported data consistently have understated its surpluses. In order to obtain
a solid grasp of the size of China’s annual trade surpluses, both with the United
States and globally, it is necessary to turn to the data reported by China’s principal
trading partners. Why is the accuracy of China’s trade data so important? Simply
put, trade data serve as the basis for determining whether and to what degree a
currency is undervalued. If a country consistently underreports its trade surplus, es-
timates of undervaluation are significantly understated.
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Attached to this statement are tables setting forth (a) in Table 1 China’s balance
of trade with the United States since 1995 and (b) in Table 2 China’s balance of
trade between 1999 and mid-2004 with its top forty-one trading partners (identified
in Table 4), including the United States, that together accounted for approximately
89 percent or more of China’s total trade in each year during that period. These ta-
bles compare China’s own reported data to the data reported by the United States
and then by China’s top forty-one trading partners.

Review of these data shows that China invariably has reported the respective val-
ues of its exports to the United States and to the forty-one countries in the aggre-
gate as having been considerably less than the values that the United States and
the forty-one countries have reported for their corresponding imports from China.
At the same time, China (with one small exception as to the forty-one countries in
1999) has reported the respective values of its imports from the United States and
from the forty-one countries in the aggregate as having been somewhat more than
the values the United States and the forty-one countries have reported for their cor-
responding exports to China.

The first major result of these discrepancies is that—in each of the years cov-
ered—China’s own reported data show only relatively modest trade surpluses with
its top forty-one trading partners in aggregate, while the data of the United States
and China’s top forty-one trading partners’ aggregated data consistently reveal far
greater trade surpluses for China.

Thus, for example, Table 1B details that between 1995 and 2003, data compiled
by the U.S. Department of Commerce record China’s annual trade surplus with the
United States as having ranged from U.S. $33.8 billion in 1995 to U.S. $124.9 bil-
lion in 2003, while China’s data in Table 1A record China’s annual trade surplus
with the United States as having ranged from just U.S. $9.4 billion in 1995 to U.S.
$60.3 billion in 2003. During the first half of 2004, the divergence was similarly
striking, with U.S. data reporting China’s trade surplus with the United States as
U.S. $69.1 billion and China’s data reporting China’s trade surplus with the United
States as being far lower at U.S. $32.5 billion. Cumulatively, from 1995 through
June 2004, Table 1B’s U.S. data show China’s trade surplus with the United States
at U.S. $715.1 billion, but China’s data in Table 1A report China’s surplus with the
United States at U.S. $280.5 billion, a difference of U.S. $434.6 billion.

A comparable picture emerges from Table 2 of China’s trade surplus with its top
forty-one trading partners, including the United States, during the years for which
data to make this comparison are available. Thus, between 1999 and 2003, the
forty-one countries’ aggregated data in Table 2C record China’s trade surplus with
the forty-one countries as having ranged from U.S. $139.7 billion in 1999 to U.S.
$209.9 billion in 2003, while China’s data in Table 2B record China’s annual trade
surplus with the forty-one countries in aggregate as having ranged between just
U.S. $28.0 billion in 1999 and U.S. $29.9 billion in 2003 after hitting a peak in 2002
of U.S. $31.8 billion. During the first half of 2004, the divergence was even more
extreme, with the forty-one countries’ aggregated data reporting China’s trade sur-
plus with the forty-one countries as U.S. $112.6 billion, but China’s data reporting
China’s trade surplus with the forty-one countries in aggregate as being a mere U.S.
$2.5 billion. Cumulatively, from 1999 through June 2004, the forty-one countries’
aggregated data in Table 2C show China’s trade surplus with the forty-one countries
at U.S. $990.8 billion, but China’s data in Table 2B report China’s surplus with the
kf)oi“lty-one countries in aggregate at U.S. $148.9 billion, a difference of U.S. $841.9

illion.

The second major discrepancy in these two sets of data is, if anything, more strik-
ing than the first. As summarized in Table 3A, China’s own reported data show that
between 1999 and mid-2004 China had a modest annual trade surplus (in 1999) and
thereafter an increasing annual deficit in aggregate with its top forty trading part-
ners apart from the United States. It is these data reported by China and the re-
sulting trade surplus and deficits on which the IMF and the U.S. Treasury Depart-
ment, as well as China, have been relying in good measure for the proposition that
the yuan is not undervalued and that the low U.S. savings rate accounts for the
U.S. trade deficits with China.

These claims, however, are undercut when China’s trade balance with its top forty
trading partners is calculated from the aggregated data of China’s top forty-one
‘gﬁding partners less the data reported by the United States on its trade with

ina.

Thus, in 1999, China’s own reported data in Table 3A show a surplus by China
of U.S. $4.4 billion in aggregate with its top forty trading partners, but the data
of those top forty trading partners in Table 3A show an aggregate surplus by China
of U.S. $70.7 billion, a difference of U.S. $66.3 billion per Table 3B. This disparity
has grown substantially over the last several years. Since 1999, according to China’s
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own reported data in Table 3A, China has had a string of annual deficits with its
top forty trading partners in aggregate of U.S. $0.2 billion in 2000, of U.S. $3.3 bil-
lion in 2001, of U.S. $12.3 billion in 2002, of U.S. $30.4 billion in 2003, and of U.S.
$30.0 billion during the first half of 2004. In sharp contrast, the reported data of
China’s top forty trading partners in Table 3A have shown a string of large sur-
luses by China of U.S. $86.4 billion in 2000, of U.S. $85.1 billion in 2001, of U.S.
584.4 billion in 2002, of U.S. $85.0 billion in 2003, and of U.S. $43.5 billion during
the first half of 2004. As noted in Table 3B, China’s rising deficits as reported by
China’s own data since 2000, of course, compared to China’s substantial and rel-
atively steady surpluses since 2000, as reported by China’s top forty trading part-
ners, display a greater and greater divergence. In 2003, for example, the disparity
Ev?ls U.S. $115.4 billion. During the first half of 2004, the disparity was U.S. $73.5
illion.

The conclusion drawn from Table 3 is that the data of China’s top forty trading
partners (excluding the United States) confirm that China has been running a very
sizeable surplus annually with those countries since at least 1999, in contrast to the
modest surplus in 1999 and increasing annual deficits since 2000 that China’s own
reported data suggest. Cumulatively, from 1999 through June 2004, the forty coun-
tries’ aggregated data show China’s trade surplus with the forty countries at U.S.
$455.2 billion, but China’s data report a combined deficit during this period by
China with the forty countries in aggregate of U.S. $71.8 billion, a difference of U.S.
$527.0 billion.

Thus, China’s trade surplus with its top forty trading partners between 1999 and
mid-2004, as reflected in the data reported by those forty countries, is in addition
to the trade surplus that China has had with the United States during that same
period and that is reflected in the data reported by the United States. Based upon
the data in Table 1A reported by the United States, China’s cumulative trade sur-
plus with the United States from 1999 through June 2004 was U.S. $535.6 billion.
As set forth in Table 3A in data reported by China’s top forty trading partners apart
from the United States, China’s cumulative trade surplus from 1999 through June
2004 with those forty countries was U.S. $455.2. The sum of these two cumulative
surpluses is equal to China’s total cumulative surplus of U.S. $990.8 billion with
its top forty-one trading partners between 1999 and mid-2004, as confirmed by the
data reported by China’s top forty-one trading partners in Table 2C.

Just recently, in an article by “Inside U.S.-China Trade” on January 12, 2005, it
was reported that officials of the U.S. Treasury Department are working with repre-
sentatives of the Chinese government (who are said in the article to have admitted
that China’s collection of trade data needs to be better) in order to improve China’s
reporting of its trade data in the hope of leading to greater international confidence
in the accuracy of China’s reported data. These efforts are to be applauded and
should be helpful to the extent they prove to be successful. In the meantime, reli-
ance should be placed upon the data of the United States and of China’s other forty-
one top trading partners, and these data document extremely worrisome trade sur-
pluses by China with both the United States and with China’s other forty-one top
trading partners.

The second serious imbalance to which the yuan’s undervaluation has contributed
is the burgeoning annual foreign-direct investment in China that has occurred since
1994, from U.S. $33.77 billion in 1994 to U.S. $40.72 billion in 2000 (a jump of al-
most 21 percent), and from U.S. $40.72 billion in 2000 to U.S. $53.51 billion in 2003
(a further jump of 31 percent). Last week, China reported a record level of foreign-
direct investment during 2004 of U.S. $60.63 billion, an increase of 13 percent over
the previous annual high in 2003. This further rise occurred despite restrictions ini-
tiated by China last year on investment in certain sectors such as the steel industry.

The third serious imbalance due to the yuan’s undervaluation follows from both
China’s trade surpluses and the foreign-direct investment that has been taking
place in China. This imbalance is China’s rapid accumulation of foreign-exchange
reserves since 1994. By 1996, within two years after the yuan’s undervaluation was
instituted in 1994, China’s foreign-exchange reserves had tripled from U.S. $26 bil-
lion to U.S. $78 billion. These sums have only multiplied on a larger absolute scale
since then. As reported by the “Wall Street Journal” on January 12, 2005, China’s
foreign-exchange reserves jumped during 2004 by more than U.S. $200 billion to al-
most U.S. $610 billion. This figure includes U.S. $95 billion in speculative inflows
anticipating a revaluation of the yuan. As reported by the “Financial Times” on Jan-
uary 26, 2005, however, it now appears from a statement by Li Deshui, head of Chi-
na’s National Bureau of Statistics, that China has no intention of revaluing the
yuan to coincide with the G—7 meeting of finance ministers and central bankers
later this week on February 4th and 5th.
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In short, China’s selection of a “conventional-fixed peg” with an unrealistically un-
dervalued yuan has led to huge and growing imbalances in China’s trade surpluses,
foreign-direct investment, and foreign-exchange reserves. Rather than allow the
market to correct these imbalances, China has been printing greater and greater
quantities of yuan to exchange for the surfeit of dollars that must be turned over
to the state-owned banks. In turn, these banks at the Chinese government’s direc-
tion have been removing this flood of yuan from circulation, at least temporarily,
through the issuance of domestic bonds. It was reported in the “Wall Street Journal”
on January 12th that China undertook its biggest “sterilization” to date on January
11th by debt issues of 95 billion yuan (U.S. $11.5 billion). In addition, last week
China’s National Bureau of Statistics announced that China’s economy grew by 9.5
percent during 2004, its fastest pace in eight years. China has proceeded with its
strategy and remains willing to assume risks such as inflation and an over-heated
economy in order to gain the benefits it seeks from keeping the yuan at its under-
valued rate of 8.28 yuan to the dollar. Among these advantages in China’s judgment
has been China’s ability to disburse periodically large amounts of its foreign-reserve
dollars to shore up state-owned banks burdened by onerous and extensive non-per-
forming loans.

As long as China insists upon manipulating its currency by maintaining a fixed
peg of 8.28 yuan to the dollar, the trends of the past ten years’ imbalances can rea-
sonably be expected to become more pronounced, and China will be left to take the
same sorts of measures it has been engaging in, namely, printing yuan to exchange
for the dollars from exports and foreign-direct investment, followed by the issuance
of yuan-denominated government bonds to control the quantity of yuan in circula-
tion in China. How long this pattern can be sustained by China, and the repercus-
sions once it cannot, remain to be seen. In the meantime, the Chinese government
gives every indication of an unwavering intent to continue relying upon its under-
valued yuan to subsidize exports and domestic sales by China’s companies and to
spur foreign-direct investment in China.

China’s Failure to Uphold Its International Legal Obligations

China presents an extreme and unique case of currency manipulation. The sheer
magnitude of China’s economy, the far-reaching repercussions and huge and desta-
bilizing imbalances that the undervalued yuan is causing in China and around the
world, and China’s political importance and obdurate persistence in maintaining the
yuan’s substantial undervaluation are proving to be a potent combination. From an
international legal perspective, this unprecedented predicament poses a challenge to
the WTO’s agreements that govern international trade as well as to the IMF’s Arti-
cles of Agreement that focus on international monetary matters, including orderly
exchange arrangements.

Under the circumstances, the temptation might be to see China’s undervalued
yuan either as a trade issue for the WTO or as a monetary issue for the IMF. The
trade and monetary aspects of the yuan’s manipulation, however, are so intertwined
that both the WTO and the IMF have their respective responsibilities and roles to
fulfill. Indeed, it is evident from the texts and underlying negotiations of the Gen-
eral Agreement on Tariffs and Trade (the “GATT”) and the IMF’s Articles of Agree-
ment that their drafters recognized that currency manipulation could have terribly
harmful effects on both international trade and monetary affairs at the same time.
As a result, the drafters incorporated in these documents provisions designed to
avert and, if necessary, discipline currency manipulation.

From the standpoint of the GATT and the WTO and its other agreements, China’s
manipulation of the yuan runs directly counter to and seriously weakens and im-
pairs a series of the basic principles that have been the cornerstones of the inter-
national trading system since World War II.

First and foremost, the yuan’s undervaluation constitutes a prohibited export sub-
sidy. Every good and every agricultural product exported from China to the United
States or anywhere else in the world effectively receives from the Chinese govern-
ment a financial contribution derived from the yuan’s manipulation. The benefit en-
joyed from this financial contribution is equal to the difference between what the
yuan would be worth if its value were set by the market and its understated value
as the result of China’s manipulation. Moreover, receipt of this subsidy occurs only
if there is exportation, and so is specifically contingent upon exportation. China’s
currency-manipulation scheme is a prohibited export subsidy, therefore, under Arti-
cles VI and XVI of the GATT, Articles 1, 2, and 3 of the Subsidies and Counter-
vailing Measures Agreement, and Articles 3, 9, and 10 of the Agriculture Agreement.

China’s undervaluation of the yuan also violates Article XV:4 of the GATT. This
Article proscribes exchange action that frustrates the intent of the GATT’s provi-
sions and proscribes trade action that frustrates the intent of the IMF’s Articles of



144

Agreement. In the past, there have been only a relatively few occasions on which
Article XV:4 has been considered or invoked, essentially because there never pre-
viously has been a situation that has been remotely of the magnitude of China’s ma-
nipulation of its currency. Likewise, there has been little amplification in practice
upon Article XV:9 of the GATT, which states generally that the GATT does not pre-
clude the use of exchange controls or exchange restrictions that are in accord with
the IMF’s Articles of Agreement.

What evaluation and use of Article XV:4 there have been in the past, however,
indicate that (a) measures that are monetary in form but that have some effect on
trade can be considered under the GATT’s rules as far as the trade effect is con-
cerned; (b) even when a monetary measure is regarded by the IMF as being nec-
essary, that measure can be considered and treated under the GATT as an inappro-
priate, trade-restrictive measure; and, correlatively, (c) a measure that is arguably
both financial and trade in character will be subject to scrutiny to ensure that it
is consistent with both the GATT and the IMF’s Articles of Agreement. In addition,
the relationship between Article XV:4 and Article XV:9(a) of the GATT is a question
that has been left for empirical consideration if and when particular points arise
that have a bearing on that relationship, and general principles on that relationship
have yet to be set. Within this framework, analysis demonstrates that China’s un-
dervalued exchange-rate regime violates Article XV:4.

Thus, under Article I of the GATT and its principle of most-favored-nation
(“MFN”) status, imports into China from the United States are to be treated no less
favorably than imports into China from any other Member State of the WTO. Chi-
na’s undervalued exchange-rate regime, however, undercuts this principle of non-
discrimination. While the U.S. dollar has been losing strength over the last year or
so against most other countries’ currencies, to the extent the U.S. dollar does appre-
ciate against a third country’s currency, the yuan automatically appreciates as well
against that third country’s currency, but not against the U.S. dollar due to the
strict pegging of the yuan to the U.S. dollar. As a result, the third country’s prod-
ucts become more attractively priced and competitive than U.S. products for export
to China. Imports into China from the United States consequently are disadvan-
taged vis-a-vis imports from other countries and denied MFN treatment.

Similarly, under Article II of the GATT, China’s tariff bindings are not to be ex-
ceeded. China’s ad valorem customs duties, however, when applied to the inflated,
yuan-denominated prices of imports into China that result from China’s undervalu-
ation of the yuan, yield similarly inflated amounts of yuan-denominated customs du-
ties. In a perverse fashion, the weakening of the U.S. dollar means a commensurate
weakening of the yuan and a corresponding increase in the amount of yuan-denomi-
nated customs duties that the Chinese importer must pay. China’s tariff bindings
become unacceptably elastic and uncertain and effectively exceeded as a result.

Again, under Article IIT of the GATT, China is obligated not to apply to domestic
or imported products any laws, regulations, and requirements that affect the inter-
nal sale, offering for sale, purchase, transportation, distribution or use of products
so as to afford protection to domestic production. China’s inflexible and extreme peg-
ging of the yuan to the U.S. dollar and currency controls, however, negate or erode
this non-discriminatory principle of national treatment by so inflating the yuan-de-
nominated price of imports into China from the United States that U.S. products
are either excessively or prohibitively expensive and Chinese-origin products are fa-
vored and protected.

As touched upon earlier, under Articles VI and XVI of the GATT, China has com-
mitted to abide by the principle that export subsidies are prohibited. The Chinese
government’s persistent undervaluation of the yuan as compared to the U.S. dollar,
}Slowever, acts in fact to subsidize all products exported from China to the United

tates.

Under Article XI of the GATT, China is barred generally from imposing measures
other than duties, taxes or other charges that prohibit or restrict imports into China
of any product from the United States. China’s undervaluation of the yuan, how-
ever, variously serves to prohibit and restrict imports into China of products from
the United States by so increasing the yuan-denominated prices of U.S. products
that Chinese importers either cannot afford to import the U.S. products at all or
can only import lesser quantities of the U.S. products than would be the case were
the yuan commercially valued realistically against the U.S. dollar.

By way of recapitulation as to the GATT and the WTQ’s disciplines, therefore,
along with the undervalued yuan’s constituting a prohibited export subsidy, by the
expedient of manipulating and undervaluing its currency as it has, China also has
dramatically frustrated the intent of the GATT in contravention of Article XV:4.
This exchange action by China at once is undercutting all of the GATT’s principal
concepts that together have formed the backbone of the international trading system
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over the last half century and more. In Article XV:4’s terms, China’s undervaluation
of the yuan appreciably departs from the intent of the foregoing provisions of the
GATT. In actuality, China’s refusal to set a realistic rate based on market condi-
tions or to allow the yuan to seek its own market-driven balance against the U.S.
dollar is having a most insidious impact on the GATT’s principles with debilitating
effects both for the United States and the global economy as a whole.

From the standpoint of the IMF’s Articles of Agreement as well, China’s manipu-
lation and undervaluation of the yuan are at odds with China’s international legal
obligations. In 1980, China assumed Taiwan’s seat in the IMF and received one seat
on the Board of Executive Directors. In 1996, two years after China had unified and
realigned its exchange rate, China removed exchange restrictions on its current-ac-
count transactions by accepting Article VIII of the IMF’s Articles of Agreement. As
observed above, since late 1995 and early 1996, China has maintained its exchange
rate at 8.28 yuan per dollar, a severely and persistently undervalued pegging of the
yuan and an extreme case of currency manipulation. China’s policy of maintaining
an undervalued exchange-rate regime violates its obligations under Articles IV and
VIII of the IMF’s Articles of Agreement.

Article IV requires that each IMF member shall: “(iii) avoid manipulating ex-
change rates or the international monetary system in order to ... gain an unfair
competitive advantage over other members.” First, China’s fixed exchange-rate sys-
tem requires that it intervene in every export transaction in order to maintain the
fixed exchange rate, constituting manipulation. In addition, China has instituted
capital controls further to enforce the fixed-exchange mechanism. Evidence of the
extent of the practice is the accumulation of the massive foreign-exchange reserves
recounted earlier. Second, China’s policy of maintaining an undervalued exchange
rate has given China and particularly China’s exports an unfair competitive advan-
tage in trade with the United States and other members of the IMF. China’s under-
valued exchange-rate policy subsidizes China’s exports to the United States and
other countries and denies the United States and other countries equal treatment
as provided for under Articles I and III of the GATT. China’s undervalued exchange
rate system causes yuan-denominated prices of U.S. products in the Chinese market
to be higher than what would prevail under market conditions and causes U.S. dol-
lar-denominated prices of China’s products to be lower in the U.S. market than
what would prevail under market-determined exchange rates. This subsidized prac-
tice gives China’s products a powerful advantage whether competing with U.S. prod-
ucts in the Chinese marketplace, in the United States, or in third-country markets,
contrary to the obligations under the IMF’s Article IV, section 1(iii).

China’s policy of maintaining an undervalued exchange-rate system also violates
the IMF’s Article IV, section 1(ii), which states that each member of the IMF shall
“(i1) seek to promote stability by fostering orderly underlying economic and financial
conditions and a monetary system that does not tend to produce erratic disrup-
tions.” China’s policy of maintaining an undervalued exchange-rate system is cre-
ating financial instability that will eventually disrupt global financial markets un-
less China appreciates its currency in line with underlying economic fundamentals.
The threat to the international financial system is exacerbated by the size of China’s
economy and by China’s volume of global trade and foreign-direct investment in
China. China’s accelerating accumulation of foreign-exchange reserves is generating
disequilibrium in the international financial system, will tend to create inflation and
over-investment in China, and will lead to the conditions for another international
financial crisis. Rather than permit the yuan to increase in value, the Chinese gov-
ernment has chosen instead to offer any amount of yuan needed to absorb any sup-
ply of foreign currency. Consequently, as larger and larger foreign-currency sur-
pluses have flowed into the Chinese market, the Chinese government has had to
flood the market with more and more yuan. Thus, if China wishes to maintain ex-
change-rate stability in the face of such foreign-currency inflows, it does so at the
cost of its control over its domestic money supply. Along with this rapid growth in
the money supply, however, there is increasing evidence that the Chinese govern-
ment has fostered a speculative over-investment boom and the foundation for much
higher inflation in the future. If not corrected, these trends will coalesce in an un-
stable bubble that, due to the size of China’s economy and volume of trade, will ad-
versely affect international trade and financial markets, contrary to the obligations
in the IMF’s Article IV, section 1(ii).

China’s policy of maintaining an undervalued exchange-rate regime also violates
the IMF’s Article VIII, section 3, which broadly prohibits any discriminatory cur-
rency arrangements or multiple currency practices, except as approved by the IMF
or as authorized by the IMF’s Articles of Agreement. As previously discussed, Chi-
na’s undervalued exchange-rate policy discriminates against U.S. exports of goods
and services. Due to the yuan’s undervaluation, prices of Chinese goods and services
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in the U.S. market are lower than what would prevail under an exchange rate that
reflected underlying economic fundamentals. Conversely, the prices for U.S. prod-
ucts in China are higher than what would prevail with an exchange rate that
reflected underlying economic fundamentals. In addition, the fixed undervalued ex-
change rate discriminates against other IMF countries. As the U.S. dollar depre-
ciates against other currencies, the exchange rate with China does not change, and
the advantage that China has through its undervalued exchange rate remains the
same. Other currencies adjust simultaneously to the yuan and the U.S. dollar be-
cause the exchange rate is fixed, but those currency adjustments must be greater
than what would be required under market conditions, because the yuan is under-
valued and unable to appreciate against the dollar.

The clear discrimination of China’s undervalued exchange-rate regime has not
been authorized by the IMF and has come under increasingly negative criticism in
the reports of the IMF’s recent Article IV consultations over the last few years. With
reference to the latest report from November 2004, the assessment of the IMF’s Ex-
ecutive Directors is diplomatically couched with certain qualifications about the ad-
visability of China proceeding from a position of strength in a phased fashion with
the exact timing left to China’s authorities, but at the same time is quite emphatic
in urging China to adopt greater flexibility in its exchange-rate regime for the sake
of China and resolution of global imbalances. In an excerpt from page 3 of a press
release by the IMF accompanying the report and dated August 25, 2004, it is stated
that “{m}any directors therefore considered that, in view of the present favorable cir-
cumstances, it would be advantageous for China to make an initial move toward
greater exchange rate flexibility without undue delay, with some Directors prefer-
ring that this move be made soon.”

In short, the outcome of each of the IMF’s Article IV consultations since 2000 has
been that the Executive Directors have recommended that China introduce greater
flexibility into its exchange-rate regime. All Directors have believed that China’s un-
dervalued exchange-rate regime imposes significant costs on China’s economy, par-
ticularly greater risks associated with monetary expansion, and on the global sys-
tem, and thus have urged greater flexibility by China. That China has shown no
flexibility indicates that China has continued to be in violation of its obligations to
the IMF under Article VIII of the IMF’s Articles of Agreement.

In summary, China’s undervaluation of the yuan vis-a-vis the U.S. dollar violates
basic and essential principles and provisions of the WTO and its agreements as well
as vital obligations of China under the IMF’s Articles of Agreement. China’s manip-
ulation of its currency is undermining the rules-based international trading and
monetary structure, and the magnitude of the adverse consequences flowing from
China’s behavior for the United States and the global economy are far-reaching and
taking a severe toll.

Possible Strategy in the Time Ahead

Any decision on how best to grapple with the yuan’s undervaluation should begin
with an articulation of where the interests of the United States lie in this matter
and how those interests can most effectively be realized. Whatever approach is
adopted should also rest on the most solid factual evidence available and be in-
formed by as detached and objective an evaluation of China’s outlook and purpose
for itself as history permits. Within these guidelines, several observations seem ap-
propriate and worthy of some consideration.

First, as remarked at the outset of this statement, it is in the interests of every-
one, including the United States and China, that “beggar-thy-neighbor” practices
not mar the twenty-first century and that China’s integration into the global econ-
omy be constructive and mutually beneficial insofar as is feasible. Defining the goal
in this expansive and abstract manner presumably is unobjectionable to most na-
tions. Whether China agrees as a practical matter in relation to its undervalued
yuan is an open question with different opinions.

Second, the more sharply defined interest of the United States should be to main-
tain a healthy and vibrantly balanced economy that encompasses not only high-tech-
nological production and services but also basic manufacturing, which is integral to
our national strength. In this last regard, the United States ultimately is no dif-
ferently situated today than it was in December 1791 when Alexander Hamilton as
Secretary of the Treasury advocated development of manufacturing in his “Report
on the Subject of Manufactures.” For our political and military security and stand-
ing in the world, we need—but are allowing to be lost—our expertise, knowledge,
and industrial base built up over generations. We cannot afford to be complacent
in this respect, as Dr. Scott’s recent study for the Commission, entitled “U.S.-China
Trade, 1989-2003: Impact on Jobs and Industries,” capably illustrates.
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Third, in our judgment, China’s deliberate actions in tightly controlling its cur-
rency’s exchange rate over the last twenty-five years or so manifest an entrenched
belief by China’s leadership that China will be better served if its exchange rate is
set by the government rather than by the market. There is no indication that China
truly intends to change this pattern anytime soon unless it decides that its self-in-
terest warrants a shift. Such a change of heart by China seems unlikely, because,
as described in the section above on the historical perspective of China’s foreign-ex-
change regime, the undervalued yuan has brought to China jobs, huge annual trade
surpluses, foreign-direct investment, and extraordinary foreign-currency reserves.
Nor is it apparent that China will have the self-discipline and ability to curb itself
in time before uncontrollable imbalances wreak havoc. In the IMF’s Article IV con-
sultations with China during 2004, it is evident from comments made by the Chi-
nese authorities and noted at pages 3 and 12-14 of the IMF’s report, for example,
that China is extremely reluctant to wean itself from the yuan’s undervaluation.
The concerns cited by the Chinese authorities center on (a) the impact of a potential
appreciation and large change in the value of the yuan on China’s domestic econ-
omy, especially as to growth in employment, given that China must generate 20—
25 million new jobs every year, and (b) risks for China’s banks if the yuan is reval-
ued. As the IMF remarked in its report on China’s 2004 Article IV consultations,
greater exchange-rate flexibility should not be damaging from these standpoints,
and yet China remains adamant in its undervaluation of the yuan.

Fourth, on the subject of whether the yuan truly is undervalued and, if so, by how
much, it is important to recall that the trade data reported by China are seriously
inconsistent with—and show a very different picture than—the trade data reported
by China’s top forty-one trading partners, including the United States. Much of the
defense for the position that the yuan is not undervalued depends upon the trade
data reported by China that show comparatively modest trade surpluses with the
United States each year and somewhat small but still significant and growing an-
nual trade deficits with the rest of the world. Logic dictates that the data of China’s
top forty-one trading partners are not skewed, and these data reveal sizeable and
increasing trade surpluses by China each year—both with the United States and
also with China’s top forty trading partners other than the United States. These last
data reinforce the general consensus by economists that the yuan is undervalued.
By how much the yuan is undervalued is, not surprisingly, also a subject for debate.
Here, too, however, there is something of a critical mass that indicates the yuan is
undervalued somewhere in the range of forty percent. Indeed, this view is reinforced
by comments of the Chinese authorities themselves, who, as just noted above, in the
IMF’s 2004 Article IV consultations expressed concern that a potential appreciation
and large change in the yuan’s value would be problematic for China’s domestic
economy and jobs. A proper quantification of China’s trade surpluses also detracts
from the argument that the problem lies with a low savings rate by the United
States, not any undervaluation of the yuan. While the U.S. economy would surely
stand to gain from more savings and investment, a realistically valued yuan would
do far more to bring global trends into balance even while likely causing U.S. im-
porters to curtail their spending.

Fifth, and lastly, by means of the yuan’s severe undervaluation, the Chinese gov-
ernment at one fell swoop is doing great harm to the rules-based system of the WTO
and the IMF. On the one hand, the yuan’s undervaluation comprehensively sub-
sidizes all of China’s exports. On the other hand, the yuan’s undervaluation—as a
practical matter—variously acts as a discriminatory tax, an added import duty, and
a quantitative restriction on imports into China. These far-reaching effects of the
yuan’s undervaluation frustrate the GATT’s basic intention of opening markets. In-
deed, China’s utter refusal to eliminate this undervaluation immediately is causing
large-scale and adverse consequences for the United States and the global economy.
If China’s accession to the WTO in December 2001 is to be a constructive step, it
is imperative that China—as the major trading country that it is—honor its obliga-
tions. Absent any indication that China will act promptly and of its own volition
to revalue the yuan, the commencement of negotiations under the auspices of the
WTO’s Dispute Settlement Understanding is justif