CHAPTER 2

CHINA IN THE WORLD TRADE
ORGANIZATION: COMPLIANCE, MONITORING,

AND ENFORCEMENT
“WORLD TRADE ORGANIZATION COMPLIANCE.

The Commission shall review China’s record of compliance
to date with its accession agreement to the WTO, and ex-
plore what incentives and policy initiatives should be pur-
sued to promote further compliance by China.” [P.L. 108-
7, Division P, Sec. 2(c)(2)(H)]

KEY FINDINGS

China has made some progress in formally meeting its WTO ac-
cession commitments, but compliance shortfalls persist in a num-
ber of areas of key importance to the United States. While China
has generally reduced tariffs in accordance with its accession
commitments, it still maintains nontariff barriers and is erecting
new nontariff barriers that harm U.S. interests by effectively
limiting market access for U.S. goods and services.

China continues to tolerate rampant piracy of copyrighted U.S.
material, with rates running above ninety percent across all
copyright industries for 2003.1 This will cost U.S. industries an
estimated $2.6 billion in lost profits in 2004.2

U.S. companies are sometimes forced to transfer technology to
Chinese partners as a condition in business deals. The Chinese
government violates its WTO obligations when it expressly re-
quires technology transfers as a condition of doing business. It is
also able to compel such transfers through use of its regulatory
powers as well as its extensive role in the economy. These tech-
nology transfers pose substantial economic and security concerns
for the United States.

China has frustrated the effectiveness of the WT'O’s Transitional
Review Mechanism (TRM), thereby preventing it from becoming
a robust mechanism for assessing China’s compliance and for
placing multilateral pressure on China to address shortfalls. The
TRM is a central element of China’s WTO accession arrange-
ment, and its failure to perform as intended is a serious policy
concern that demands attention. China has taken deliberate ac-
tions to make the TRM process meaningless and thus must ulti-
mately bear the blame for the TRM’s failure. However, the
United States and other WTO members are also at fault for al-
lowing the marginalization of the TRM.

The U.S. government has established mechanisms for monitoring
China’s WTO compliance but has not been sufficiently vigorous
in enforcing U.S. trading rights under U.S. and international
trade laws. This insufficient enforcement may dissuade U.S.
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businesses from filing trade complaints or safeguard requests,
making the use of such measures even less likely. Other poten-
tial trade remedies against unfair trade practices, such as coun-
tervailing duties, are not being applied to China despite requests
by U.S. companies.

OVERVIEW

China was not a market-based economy at the time of its acces-
sion to the WTO nor is it now. Because the structures of the WTO
rely on the functioning of market-based economies, China’s acces-
sion required a unique agreement allowing China’s early entry in
exchange for firm commitments to implement a broad range of
legal and regulatory reforms as well as tariff reductions. China also
agreed to special safeguard mechanisms that other WT'O members
could utilize to protect domestic industries significantly injured by
surges of imports from China’s nonmarket economy. Assuring that
China implements its WTO commitments is a large and important
task for the U.S. government.

Given the complexity and significance of China’s WTO commit-
ments, both the U.S. government and the WTO have established
monitoring processes to assess China’s compliance progress. At the
multilateral level, the WTO’s TRM is the central monitoring mech-
anism. The monitoring systems were also intended to serve as
early warning indicators allowing parties to resolve potential dis-
putes. However, they have had only mixed results in this regard.

The focus of the Commission’s work in this area has been evalu-
ating the record of China’s compliance with its WT'O commitments,
investigating possible avenues by which the United States can en-
courage and facilitate improvement in Chinese compliance, and as-
sessing the effectiveness of WTO and U.S. processes for compliance
monitoring and enforcement.

The Commission held a hearing on these topics on February 5,
2004. The hearing featured executive branch officials; trade law ex-
perts; and representatives of agriculture, business, industry, and
labor organizations.

Further, the Commission contracted with the Washington, DC,
law firm Stewart and Stewart to produce a comprehensive report,
China’s Compliance with World Trade Organization Obligations: A
Review of China’s 1st Two Years of Membership. This project is a
follow-up to Stewart’s April 30, 2002 report for the Commission,
Accession of the People’s Republic of China to the World Trade Or-
ganization: Baseline of Commitments, Initial Implementation and
Implications for U.S.-PRC [People’s Republic of China] Trade Rela-
tions and U.S. Security Interests.

A Commission delegation undertook a fact-finding mission to the
WTO’s Geneva headquarters in December 2003 to discuss with
WTO officials, U.S. officials, and representatives of other member
countries their perspectives on China’s first two years of member-
ship in the WTO. The effectiveness of the TRM process was an-
other central topic of discussion.
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ANALYSIS AND FINDINGS

Transitional Review Mechanism Proves Ineffective

As part of its accession agreement, China agreed to be subject to
the TRM, a multilateral annual review of China’s compliance with
its WTO obligations. The TRM is scheduled to produce annual writ-
ten reports for the first eight years of China’s WTO membership,
with a final report after the tenth year. It has produced two reports
to date.

Congress specifically sought the TRM as part of China’s acces-
sion agreement, in part because U.S. negotiators expected the TRM
to be a robust mechanism for monitoring China’s WTO compliance
and applying multilateral pressure for improvement.3 Because the
United States was assenting to China’s entry into the WTO before
its economic and regulatory systems were consistent with WTO
norms—i.e., before China had become a fully developed market
economy—the United States sought a method for accurately meas-
uring China’s implementation of WT'O commitments as well as a
process for encouraging China’s compliance with its obligations. In
practice, the TRM has been undermined by China’s refusal to abide
by standard WTO procedural norms. For instance, China has gen-
erally refused to respond in writing to requests for information
from other member countries as part of the process. China has also
resisted WT'O member efforts to have TRM issues raised in WTO
subsidiary committee meetings at a sufficiently early stage to have
a meaningful dialogue regarding member concerns.

In its report on U.S. efforts to monitor China’s WTO compliance,
the U.S. General Accounting Office (GAO) concluded: “The TRM
process fell short of the meaningful review hoped for by U.S. and
other country officials. U.S. government officials agreed that the
TRM process would have worked better if there had been greater
consensus from WTO members on their expectations regarding Chi-
na’s actions.” 4

China argues that the normal customs of the WTO do not apply,
because the TRM is a discriminatory measure applying only to
China. The Commission notes that China’s entry into the WTO was
conditioned on China’s acceptance of the TRM and other provisions
intended to compensate for the disjunction between WTO stand-
ards and China’s nonmarket economy. China is therefore obligated
to participate in the TRM in good faith, notwithstanding the TRM’s
application solely to China.

U.S. trade representatives urged China to cooperate more fully
following the first TRM report cycle. After experiencing similar
noncooperation during the second report cycle, however, the Com-
mission understands that U.S. officials opted not to press the issue
on the grounds of hoped-for progress in bilateral dialogue. The
Commission expresses deep skepticism regarding such an approach
and believes that U.S. officials should press to make the multilat-
eral TRM process more effective.

The Commission is also concerned about the minimal coordina-
tion that exists between the United States and other major trading
partners regarding China’s compliance. The European Union (EU),
Japan, and others have not worked together to formulate a joint
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strategy. Instead, they appear to be waiting for the United States
to challenge China on its failings.

China’s Compliance Record

China’s Obligations

As part of its accession agreement, China was obligated to imple-
ment the following salient measures by December 11, 2003:

¢ Reduce tariffs on most imported goods to rates bound by the
WTO accession agreement—this commitment has generally been
fulfilled according to schedule.?

e Grant full trading rights—the right to import and export—to for-
eign minority- and majority-owned joint ventures—despite some
changes in regulations, this commitment has not been fulfilled.¢

e Grant distribution rights to foreign minority- and majority-owned
joint ventures—this commitment has not been fulfilled.

e Ease geographic restrictions on operations of foreign financial
services companies—this commitment has been fulfilled accord-
ing to schedule.

e Implement a transparent tariff-rate quota (TRQ) system in cer-
tain agricultural products—some improvements were made, but
problems remain with the nature and transparency of TRQ regu-
lations.

e Permit foreign majority ownership in joint venture retail enter-
prises and open a number of additional cities to retail joint ven-
tures—this commitment was only partially fulfilled, with foreign
investment still problematic in some sectors.

e Permit the use of commission agents for the sale and distribution
of the products of foreign majority-owned entities—this commit-
ment has been partially fulfilled, with restrictions remaining.

e Allow foreign majority ownership, and place no geographic or
quantitative restrictions on foreign service suppliers of most im-
ported and domestically produced products—this commitment
has been fulfilled.”

Further commitments to reduce or eliminate barriers to trade,
particularly in the area of trade in services, are due to be imple-
mented by December 11, 2004. These commitments relate to such
services as commission agents’ services, franchising, wholesale and
retail operations, telecommunication, banking, insurance, and secu-
rities.

China’s Compliance Shortfalls

In a series of reports, the executive branch has documented in
detail the extent to which China has complied with its accession
obligations and other applicable WTO standards. Moreover, Con-
gress has directed the GAO to conduct a multiyear, comprehensive
assessment of China’s compliance record and U.S. monitoring and
enforcement efforts.8 China has completed a broad range of tariff
reductions and legal revisions in accordance with its accession
agreement. It has also improved its tariff-rate quota system for ag-
ricultural imports and somewhat reduced capitalization require-
ments for financial service operations.
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However, China has also erected new barriers to trade. Addition-
ally, a number of key unaddressed compliance shortfalls continue
to significantly impede U.S. trade with China, such as:?®

e continued direct and indirect subsidies to Chinese producers, in-
cluding preferred and sometimes unserviced loans from state-
owned banks, and free or discounted utility services; 10

e rampant abuse and lax enforcement of intellectual property
rights; 11

¢ poor transparency in adopting and applying regulations; 12

e the use of unjustified safety standards to exclude foreign prod-
ucts—including non-science-based sanitary and phytosanitary
(SPS) standards on agricultural products and the China Compul-
sory Certification of safety; 13

e the use of unjustified technical standards to exclude foreign prod-
ucts or force foreign producers into joint ventures with Chinese
firms for production aimed at the Chinese market; 14

e denial of equal tax treatment to foreign products;15

e barriers to specific services, such as financial services and ex-
press couriers; 16

e obstacles to domestic distribution of products by foreign compa-
nies, which severely curtails the ability of foreign companies to
gain market share and forces them to sacrifice control over por-
tions of the profit margin; 17 and

e forced transfers of technology in return for market access or
other regulatory approval.

The Commission is particularly concerned about instances in
which transfers of technology are required by the Chinese govern-
ment or state-owned and state-invested enterprises as a condition
of establishing a business presence in China. Prior to China’s ac-
cession, forced technology transfers were a customary part of doing
business in China. China agreed to end the practice of government-
forced transfers as part of its accession commitments, but the Com-
mission understands that the practice continues.1® One less direct
method for inducing technology transfers is China’s use of its li-
censing power in coordination with its state-owned enterprises to
organize bargaining cartels in technology markets.19 Additionally,
because the Chinese government remains extensively involved in
the economy, it is in a position to exert pressure toward technology
transfers beyond the effects of normal government functions. For
example, if a Chinese state-owned or state-invested enterprise re-
quested a technology transfer as a condition of a business deal, the
U.S. company involved may be informally told that its broader
business dealings in China will be impacted by a refusal to accept
this condition. Though it is only a violation of China’s WTO obliga-
tions if technology transfers are an express condition of the Chi-
nese government for doing business, the Commission is concerned
with the cumulative effects on U.S. economic security wrought by
transfers of U.S. technology to China.

Reports on Compliance Concur on China’s Inadequate
Record

U.S. officials, business groups, and analysts have commented on
China’s mixed compliance record. In 2002—-03, agencies of the U.S.
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government, the WTO, and a number of U.S. business organiza-
tions published studies and submitted testimony assessing China’s
compliance. The picture that emerges from these reports is that
China’s record of compliance in its second year in the WTO re-
mains inadequate.

USTR’s December 11, 2003, annual report to Congress on Chi-
na’s WTO compliance identified areas in which China had made
progress in tariff reduction and implementing certain services and
agricultural trade commitments, but concluded:

Despite these gains, 2003 also proved to be a year in
which China’s WTO implementation efforts lost a signifi-
cant amount of momentum. In a number of different sec-
tors, including some key sectors of economic importance to
the United States, China fell far short of implementing its
WTO commitments. ... [IJnstitutionalization of market
mechanisms still remains incomplete, and intervention by
Chinese government officials in the market is common.

The USTR report highlighted the following concerns as of the
second-year anniversary of China’s WTO accession:

Agriculture

¢ unreasonable rules on biotechnology, notably in the case of soy-
beans

¢ questionable sanitary and phytosanitary measures

e apparent use of agricultural subsidies to promote exports

e improper administration of TRQs for bulk agricultural com-
modities

Intellectual Property Rights

e rampant piracy of film, music, publishing, and software prod-
ucts

¢ infringements of pharmaceutical, chemical, infotech, and other
patents

e counterfeiting of consumer goods, electrical equipment, auto-
motive parts, and industrial products

Services

¢ transparency problems

e excessive capitalization requirements for foreign financial serv-
ices companies

¢ regulatory discrimination in express delivery services

e requirements for insurance companies to form subsidiaries in
order to establish branches

Value-added Tax (VAT)

e VAT policies that encourage domestic production over imports
in a number of industrial and agricultural sectors

o VAT rebates to domestic semiconductor and fertilizer exporters
that disadvantage U.S. exports to China—and third markets—
of these products
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Transparency

e uncertainty, lack of uniformity in inviting public comment on
draft laws and regulations and providing WTO enquiry points

Trading Rights and Distribution Services

¢ partial implementation of commitments required to be phased
in over first three years of WT'O membership.

U.S. business groups that lobbied hard in favor of granting Per-
manent Normal Trade Relations (PNTR) status to China in 1999-
2000, and applauded China’s entry into the WTO, are now express-
ing concerns over the pace and scope of compliance. The U.S.-China
Business Council, in a recent article, concludes:

. two years into China’s WI'O membership, the PRC
government has been slow to implement its most significant
commitments, and no progress has been made in some im-
portant areas. China has fallen into a pattern of renegoti-
ating its WTO entry terms line by line as questions arise
about implementation problems. China’s interpretations of
certain WTO terms violate the spirit, if not the letter, of its
commitments, and new barriers China has erected in some
areas make matters worse. ...20

The American Chamber of Commerce in China writes in its 2003
White Paper:

... there is increasing dissatisfaction with the slow pace
of implementing some of China’s WT'O commitments. As de-
tailed in the relevant sections of this White Paper, there has
been little progress in sensitive areas such as financial
services, agriculture, and distribution. It should therefore
be no surprise that American firms express greater dis-
satisfaction with WTO implementation than was the case
last year, and a higher degree of skepticism about the in-
tentions of the Chinese government.21

The U.S. Chamber of Commerce has called China’s WTO compli-
ance “uneven and incomplete,” noting further that

[ulnless this picture improves, there will be an increasing
crescendo of complaints about China’s record. A number of
companies already publicly express the view that China is
dismissive of global trade rules and commitments. ... [W]e
have not seen enough new contracts, new access, and new
customers to stem this tide.2?

The National Association of Manufacturers says its members

want the United States to have a positive trade relation-
ship with China. However, they also want a level playing
field for competition. In that regard, we are hearing in-
creasing concerns about unfair Chinese trade and currency
practices and China’s failure to provide the same kind of
access to U.S. goods and services in the Chinese market
that Chinese goods and services enjoy in the U.S. market.23
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In sum, the Commission finds that though China has made
progress regarding its accession obligations, significant gaps re-
main between commitments and practices. The Commission is con-
cerned about these gaps for two reasons. First, they are affecting
access to China’s market for U.S. exports. Second, they augur poor
implementation of remaining Chinese accession commitments that
come due over the next few years.

Combating China’s Compliance Shortfalls

The United States has responded to China’s compliance short-
falls in four ways. First, it has made modest use of the trade en-
forcement mechanisms contained in China’s accession agreement.
Second, it has provided technical assistance to China to improve its
implementation of WTO commitments. Third, it has engaged in bi-
lateral dialogue to encourage voluntary reform. Finally, it has filed
one WTO dispute against China. Overall, however, the U.S. govern-
ment has not been sufficiently vigorous in addressing China’s com-
pliance problems.

China-Specific Safeguards Remain Underutilized

China’s WTO accession agreement included several important
safeguards that other WTO members could utilize to protect
against surges of Chinese imports following China’s entrance into
the WTO. These safeguards are not designed to address compliance
shortfalls. Rather, they recognize that nonmarket economies lack
the necessary mechanisms to adjust production levels in response
to changing market conditions. As a result, such economies have a
tendency to flood overseas markets with the output from over-
production.2¢ The safeguards against import surges were a key as-
pect of the WTO deal that ultimately made China’s accession ac-
ceptable to U.S. negotiators and to the U.S. Congress.

(1) The accession agreement allows WTO members to activate a
safeguard against specific products imported from China
when they cause a “market disruption” in the domestic mar-
ket. The United States established a procedure for activating
this safeguard under section 421 of the Trade Act of 1974.
Cases are examined by the International Trade Commission
(ITC), which in turn sends a report and recommendation to
the president, who can reject an ITC ruling in favor of imple-
menting a safeguard only on national or economic security
grounds.25 This safeguard is available through 2013.

(2) In addition to the product-specific safeguard implemented
through section 421, China’s accession agreement provided
WTO members with a special safeguard against market dis-
ruptions from Chinese textile imports. Activating the textile
safeguard allows the United States to impose a limit of 7.5
percent on the growth of the offending category of imports
from China. The textile safeguard can be activated for one-
year periods and is available through 2008.

The United States has made only limited use of the available
China-specific safeguards. One instance is the activation of textile
safeguards in November 2003 on a limited range of products im-
ported from China. Chinese imports in these textile categories,
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which account for only five percent of textile imports from China,
are currently subject to a one-year growth cap of 7.5 percent.26
However, the U.S. government has failed to use these safeguards
more broadly and did not even publish procedures for imple-
menting the textile safeguard until May 2003, seventeen months
after China’s WTO entry—a delay that helps to explain the limited
use of safeguards but also suggests policy inattention.2? The textile
safeguard will become increasingly important with the termination
of the multilateral Multifiber Arrangement (MFA) at the end of
2004. The potential consequences of the imminent end of the MFA
are discussed in Chapter 1.

The poor record of the United States on section 421 cases is de-
tailed in figure 2.1. To date, the ITC has reached a determination
in five cases and made three affirmative findings with accom-
panying proposed remedies.28 The president has rejected each of
the affirmative findings. The statute permits such a rejection only
if broader national economic or security interests are cited.2® Af-
firmative findings by the ITC in section 421 cases were intended
to apply presumptively, thereby making the process an important
tool for protecting against market disruption.3?® The Commission is
now concerned that the effectiveness of the safeguards has been
undermined by repeated presidential rejection of trade remedies in
section 421 cases. Companies and organizations may cease to file
legitimate petitions, given the significant legal costs associated, if
they dcome to believe that even strong cases will be categorically re-
jected.

The Commission is concerned with the possibility that U.S. peti-
tioners may have been given less access to government decision-
makers on safeguard cases than Chinese respondents. The Chinese
government has hired U.S. law and government relations firms to
lobby the executive branch during consideration of safeguard re-
quests.3! Representatives of petitioning U.S. firms allege that they
were denied similar access granted to China’s interlocutors.32
USTR has denied that section 421 petitioners had insufficient
input or access to the executive branch during the process.33

Figure 2.1 Section 421 Investigations by the U.S.
International Trade Commission

Investiga- ITC Vote

H ITC Rec- President’s
Product Inittli(; l:e d B?SIIYLII;;)I;I;S; ommendation Response
Pedestal August 19, Affirmative; | Relief through Rejected rec-
actuators 2002 3-2 quotas ommendation

on grounds of
national eco-
nomic inter-

est 34
Steel wire November Affirmative; | Relief through Rejected rec-
garment 27, 2002 5-0 additional ommendation
hangers duties on grounds of

national eco-
nomic inter-
est
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Figure 2.1 Section 421 Investigations by the U.S.
International Trade Commission—Continued

Investiga- ITC Vote .
Product tion on Market omIITISnI(tlg(t::on Pﬁ‘gzl%t;nst;s
Initiated Disruption 1 P
Brake drums | June 6, 2003 | Negative; Not applicable Not applicable
and rotors 5-0
Ductile iron September 5, | Affirmative; | Relief through a | Rejected rec-
waterworks 2003 6-0 3-year tariff- ommendation
fittings rate quota on grounds of
national eco-
nomic inter-
est
Innersprings | January 6, Negative; Not applicable Not applicable
2004 6-0

Source: Information derived from Stewart, China’s Compliance with World Trade Organiza-
tion Obligations, pp. 230-35.

Cooperative Efforts to Encourage Compliance

An example of technical assistance is the Department of Com-
merce’s seminar program that educates Chinese officials about
internationally accepted standards and the process for setting
standards.3> A 2001 U.S. government survey found nearly thirty
federal departments and agencies engaged in capacity building in
China.36 However, the Commission has been unable to determine
if these programs have been effective.

With regard to bilateral trade dialogues, the Commission sug-
gested in its 2002 Report to Congress that U.S. trade negotiators
deal with Chinese counterparts at the state council rather than the
ministerial level and is pleased to see that trade dialogues are now
taking place at this level. The United States continues to utilize
the U.S.-China Joint Commission on Commerce and Trade (JCCT).
China has elevated the level of JCCT talks by sending Vice Pre-
mier Wu Yi to the April 21-22, 2004, meetings. In addition to other
ad hoc formal and informal meetings, the United States established
the Trade Dialogue in February 2003, which brings together U.S.
agencies and Chinese ministries.37

China made several important promises at the April 21-22,
2004, JCCT meeting. If indefinitely postponed plans to implement
its own wireless Internet standard, which would have acted as a
barrier to trade and a mechanism for coercing U.S. companies to
transfer proprietary technology. China also pledged to improve its
enforcement of intellectual property rights (IPR) and to institute
the next stage of market access reforms, as laid out in China’s
WTO accession agreement, six months ahead of schedule. The
Commission notes these promises but remains skeptical in light of
similar, unfulfilled promises in the past, particularly in the area of
IPR protections. The Commission also notes that a number of im-
portant U.S. concerns were not included on the JCCT agenda, in-
cluding China’s exchange rate and labor practices and widespread
subsidization of export industries.

The U.S. government has also recently made several organiza-
tional changes to address its growing concerns with China’s trade
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practices. USTR has established a new Office of China Affairs to
“lead USTR’s effort to make sure the United States has fair and
open access to China’s markets.” 38 The Treasury Department ap-
pointed Ambassador Paul Speltz to the position of economic and fi-
nancial emissary to China.3® The Commission hopes these changes
will allow the government to better manage the U.S. response to
addressing trade concerns with China.

The United States Files First WT'O Dispute

The United States filed its first WTO dispute against China in
March 2004 challenging its value-added tax on semiconductors, and
the European Union and Japan joined the case as coplaintiffs in
April 2004. China maintains a seventeen percent value-added tax
on semiconductors but provides a rebate for sales of domestically
designed and manufactured semiconductors, making the effective
domestic tax rate three percent. Foreign-designed but domestically
manufactured semiconductors are subject to an effective tax rate of
six percent. China maintains these differential tax rates in order
to force leading-edge semiconductor manufacturers to move produc-
tion to China.?9 The United States believes that this practice vio-
lates the WTO’s national treatment principle and has entered into
formal consultations with China as the first step in its WTO dis-
pute. Informal consultations on the issue have been held since Chi-
na’s accession, but they have ultimately proved fruitless due to
China’s contention that its practices are WTO-consistent. How
China responds to this case is an important test of China’s mem-
bership, and other WT'O members appear to have been waiting for
the United States to take the lead in confronting Chinese trade
practices.41

The Commission believes that the United States has not pursued
its trade rights sufficiently aggressively under either the WTO or
domestic trade laws and that the time for restraint and forbearance
has passed.

In addition to more vigorous application of China-specific safe-
guards and use of the WTO dispute resolution mechanisms, the
United States should consider new options for inducing improve-
ment in China’s trade practices. One option is to adjust U.S. prac-
tices or statutes to allow countervailing duties to be levied against
nonmarket economies. The Department of Commerce currently la-
bels China a nonmarket economy, a classification that U.S. nego-
tiators worked hard to maintain during China’s accession process.
Under existing Commerce rules, countervailing duties cannot be
applied to nonmarket economies. The Department of Commerce can
change this rule and make countervailing duties applicable to non-
market economies without affecting China’s nonmarket status in
antidumping cases.*2 If Commerce declines to do so, Congress
should legislate the applicability of countervailing duties to China.
Countervailing duties are an important tool for the protection of
domestic industry from subsidized imports.

The U.S. government has still other important trade law rem-
edies for combating unfair Chinese trade practices. For instance,
the AFL-CIO filed a petition in March 2004 asking USTR to ini-
tiate a section 301 investigation of China’s labor practices.43 The
petition could have triggered a USTR investigation to determine if
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China’s labor practices are “unjustifiable and burden or restrict
United States commerce.” Section 301 of the 1974 Trade Act grants
USTR the capacity under U.S. trade law to impose punitive meas-
ures in an effort to correct unfair trading practices of U.S. trade
partners.4¢ In April 2004, USTR refused to investigate China’s
labor practices, claiming that the United States would achieve bet-
ter results with the administration’s strategy of utilizing negotia-
tions and more selective use of enforcement mechanisms.45

RECOMMENDATIONS

The Commission made additional recommendations on
this topic in its transmittal letters to Congress forwarding
the record of the Commission’s hearings of September 25,
2003, and February 5, 2004, which are attached at appen-
dix II.

e The Commission recommends that Congress press the adminis-
tration to make more use of the WTO dispute settlement mecha-
nism and/or U.S. trade laws to redress unfair Chinese trade
practices. In particular, the administration should act promptly
to address China’s exchange rate manipulation, denial of trading
and distribution rights, lack of IPR protection, objectionable
labor standards, and subsidies to export industries. In pursuing
these cases, Congress should encourage USTR to consult with
trading partners who have mutual interests at the outset of each
new trade dispute with China.

e The Commission recommends that Congress press the adminis-
tration to make better use of the China-specific section 421 and
textile safeguards negotiated as part of China’s WTO accession
agreement to give relief to U.S. industries especially hard hit by
surges in imports from China.

e Notwithstanding China’s commitments at the April 2004 JCCT
meeting, the Commission recommends that Congress press the
administration to file a WTO dispute on the matter of China’s
failure to protect intellectual property rights. China’s WTO obli-
gation to protect intellectual property rights demands not only
that China promulgate appropriate legislation and regulations,
including enacting credible criminal penalties, but also that these
rules be enforced. China has repeatedly promised, over many
years, to take significant action. Follow-through and action have
been limited and, therefore, the Commission believes that imme-
diate U.S. action is warranted.

e The Commission recommends that Congress urge the Depart-
ment of Commerce to make countervailing duty laws applicable
to nonmarket economies. If Commerce does not do so, Congress
should pass legislation to achieve the same effect. U.S. policy
currently prevents application of countervailing duty laws to non-
market economy countries such as China. This limits the ability
of the United States to combat China’s extensive use of subsidies
that give Chinese companies an unfair competitive advantage.

e The Commission recommends that Congress encourage the ad-
ministration to make a priority of obtaining and ensuring Chi-
na’s compliance with its WTO commitments to refrain from
forced technology transfers that are used as a condition of doing
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business. The transfer of technology by U.S. investors in China
as a direct or indirect government-imposed condition of doing
business with Chinese partners remains an enduring U.S. secu-
rity concern as well as a violation of China’s WTO agreement. A
WTO complaint should be filed when instances occur.

e The Commission recommends that Congress encourage USTR
and other appropriate U.S. government officials to take action to
ensure that the WTO’s Transitional Review Mechanism process
is a meaningful multilateral review that measures China’s com-
pliance with its WTO commitments. If China continues to frus-
trate the TRM process, the U.S. government should initiate a
parallel process that includes a specific and comprehensive meas-
urement system. The United States should work with the Euro-
pean Union, Japan, and other major trading partners to produce
a separate, unified annual report that measures and reports on
China’s progress toward compliance and coordinates a plan of ac-
tion to address shortcomings. This report should be provided to
Congress. In addition, independent assessments of China’s WTO
compliance conducted by the U.S. government, such as USTR’s
annual report, should be used as inputs in the multilateral forum
evaluating China’s compliance, whether that forum is a reinvigo-
rated and effective TRM or a new process.

e The Commission recommends that Congress consider options to
assist small-and medium-sized business in pursuing trade rem-
edies under U.S. law, such as through section 421 cases.
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